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IN THE MATTER OF ) /3 5'/‘;-"(
C & H HOG FARMS ) DOCKET NO. 18-001-P

MOTION TO INTERVENE AND REQUEST FOR HEARING
BY BRWA-ACC INTERVENORS,
AND
MOTION TO DISMISS C&H HOG FARMS’S REQUEST FOR HEARING

Comes now the Buffalo River Watershed Alliance, Inc. (“BRWA?”), the Arkansas
Canoe Club (“ACC”), Gordon Watkins, and Marti Olesen (collectively referred to herein as
“the BRWA-ACC Intervenors”) and for their Motion to Intervene in the above entitled and
numbered cause, their Request for Hearing, and their Motion to Dismiss C&H’s Request for
Hearing, state:

The Intervenors
1. The BRWA is a non-profit corporation founded in 2013 with long-term goals of

preserving and protecting the scenic beauty and pristine water quality of the Buffalo National
River by opposing and preventing the construction and operation of industrial confined animal
feeding operations (CAFOs) within the Buffalo River watershed through public outreach,
education, advocacy, and direct actions. BRWA’s immediate goals are to advocate for the
closure of C & H Hog Farm and support a moratorium on any future hog CAFOs within the
Buffalo River watershed. BRWA is governed by an all-volunteer Board of Directors, and over
two thousand supporters throughout the country who are dedicated to preservation of the
integrity of the Buffalo River.

2. The Arkansas Canoe Club (“ACC”) is a non-profit recreational organization with

more than 600 member households representing seven chapters in Arkansas, Louisiana,



Oklahoma, and Texas. ACC’s address is P.O. Box 1843, Little Rock, Arkansas 72203. ACC

is dedicated to participating in and promoting the sport of paddling, including through river
cleanups and advocacy related to conservation and river access issues. ACC and its members
serve as advocates on conservation matters by working with other organizations and state and
federal government agencies to preserve and promote the health and natural beauty of streams
and rivers in Arkansas. ACC members enjoy paddling the rivers, streams, bayous, and lakes of

Arkansas and beyond, including the Buffalo River and its tributary Big Creek.

3. Gordon Watkins is a farmer and small business ownér who resides at HCR 72
Box 34, Parthenon, Arkansas 72666. He has been actively farming along the Little Buffalo
River, the largest tributary of the Buffalo National River, for over 40 years and his family was
selected as the Newton County Farm Family of the Year in 1987. In addition to farming, Mr.
Watkins has been involved in the tourism sector for the past 11 years as owner of a cabin rental
business, My Blue Heaven Cabins, also located along the Little Buffalo River. His tourism
business is entirely dependent on the attraction of the Buffalo National River. Mr. Watkins
moved to his current location in 1973 specifically because of his love for the Buffalo and he and
his family have canoed, camped, hiked, fished and enjoyed the river many times over the past 45

years. Mr Watkins is co-founder and current President of the Buffalo River Watershed Alliance.

4, Marti Olesen, BA, MLS, is a retired public school teacher and library media
specialist, and co-owner of a small family business who resides in Newton County, Arkansas,
P.O. Box 104, Ponca, AR 72670. Mrs. Olesen has been a member of the Buffalo River
Watershed Alliance since 2014, and has volunteered in educating the pﬁblic about the Buffalo

National River and its unique karst landscape for the past thirty years. She helped to establish the



Ecotourism Project for the Newton County Resource Council in the 1990s that enabled local
residents to guide hikes sharing their own stories and knowledge of the Buffalo River while
enhancing their incomes, and has served as board chair on the Council. She has canoed and hiked
along the Buffalo River with her family and friends since 1987, Mrs, Olesen’s family owns
property adjacent to the National River, and conducts a tourism and National Park
Concessionaire business that is highly dependent upon a healthy Buffalo River, as well as
serving as a local community gathering place. Mrs. Olesen loves and works to preserve this
American treasure and Outstanding National Resource Water. The water quality of the Buffalo
River is important to Mrs. Olesen and the four generations of her family whose livelihood has

been dependent upon it for the past 30 years.

Procedural History of the Case

5. On January 10, 2018, the Arkansas Department of Environmental Quality issued a
Notice of Final Permitting Decision (attached hereto as Exhibit No. 1 to this Motion) denying the
applicatioh of C&H Hog Farms, Inc. for a permit under APC&EC Regulation 5 for Permit No.
5264-W, AFIN 51-00164. |

6. On January 18, 2017, C&H Hog Farms, Inc. filed with the Secretary of the
Commission a Request for Adjudicatory Hearing and Commission Review of the decision of
ADEQ to deny the abovementioned permit. Such Request was assigned the Docket number set
forth above.

Intervention of Right

7. The BRWA-ACC Intervenors are entitled as a matter of right to intervene in this

proceeding. Regulation 8.601 of the Arkansas Pollution Control & Ecology Commission

(APC&EC) provides in relevant part as follows:



Reg.8.601 PARTIES

The following persons shall, as applicable, be made a party to any adjudicatory
proceedings initiated pursuant fo this Regulation:

(A)

B)

(C)  Inaproceeding following the issuance of a final permitting decision, any
person who has submitted public comments on the record during the
public comment period and timely filed a Request for Hearing with the
Commission Secretary;

8. Each of the BRWA-ACC Intervenors submitted detailed comments on the draft
permit on or about April 5, 2017, during the time allotted for public comment on the draft
proposed permit. Copies of the BRWA, ACC, Watkins and Olesen comments are attached as
Exhibit “2” through “5”, respectively, to this Motion. The BRWA-ACC Intervenors’ comments
collectively consist of a total of 114 pages with reference therein to thousands of additional
pages of technical documents that support their request that ADEQ deny C&H’s application for a
“no discharge” permit for this swine CAFO.

9. The BRWA-ACC Intervenors are “persons who have submitted public comments
on the record during the public comment period and timely filed a Request for Hearing with the
Commission Secretary” within the meaning and scope of Reg. 8.601(C), and are entitled to be
made a party to these proceedings.

10.  In addition to the reasons set forth in the ADEQ’s decision to deny C & H’s
application for a permit, all of which are sufficient to justify denial of the permit application, the
BRWA-ACC Intervenors submitted additional legal and technical justification for permit denial.

Unless allowed to intervene, these additional reasons for denying C&H’s permit application may

not be developed or considered by the Commission.



11.

Permissive Intervention

In the alternative, Intervenors are entitled to an Order of Permissive Intervention

in this matter. Reg. 8.604 provides as follows:

Reg.8.604 PERMISSIVE INTERVENTION

12.

(A) Any person who submitted comments during the public comment periods
may petition in a timely manner for permissive intervention in an adjudicatory
hearing. :

(B) [Not applicable — public comment provided]

(C) The contents of a petition for Intervention shall be the same as that set forth in
Reg.8.603(C)(1)(a), (b), (©), (d), and (e).

(D) A Petition for Intervention may be denied if it is not filed in the form and
manner set out in Reg.8.603(C)(1).

(E) The Administrative Hearing Officer's denial of a Petition to Intervene shall
stand unless a written objection is filed with the Commission Secretary within ten
(10) business days of the ruling. The Commission Secretary shall place the
objection for oral argument before the Commission.

The BRWA-ACC Intervenors satisfy the requirements of Reg. 8.604(A) in that

they submitted comments during the public comment period as alleged above, and this Motion

for Intervention is filed with the time limits prescribed by Reg. 8.603(B)(2).

13.

In satisfaction of the applicable requirements of Reg. 8.604(C), which incorporate

those contained in Reg. 8.603(C)(1)(a), (b), (c), (d), and (e), the BRWA-ACC Intervenors state

the following:

a.

The action for which intervention is sought is ADEQ’s final decision dated
January 10, 2018, to deny C&H Hog Farms application for a no discharge permit,
as contained in the attached Notice of Final Permitting Decision attached hereto

as Exhibit No. 1.



The date of the final decision for which intervention is sought is January

10, 2018.

Intervenors will rely on the following facts and legal issues to support the

Commission’s affirmation of ADEQ’s final permitting decision, by

showing that:

@

(ii)

The factual and legal rationale contained in the Statement of Basis and
Response to Comments dated January 10, 2018;

The factual and legal rationale contained in the following public
comments of the BRWA-ACC Intervenors (Exhibits 2 through 5) that are
supported by the List of References and Appendices that were attached to
such comments:

(a) The Comments submitted by BRWA;

(b) The Comments submitted by Arkansas Canoe Club;

{c) The Comments submitted by Gordon Watkins;

(d) The Comments submitted by Marti Olesen;

(e) The Comments submitted by Carol Bitting;

(f) The Comments submitted by J. Van Brahana,

(g) The Comments submitted by Ray Quick;

(h) The Comments submitted by The Ozark Society;

(i) The Comments submitted by The Arkansas Public Policy Panel;

() The Comments submitted by the National Parks Service;

(k) The Comments submitted by the National Parks Conservation Service;

(1) The Comments submitted by Dane Schumacher;



(1ii)

@iv)

(m)The Comments submitted by Jessie J. Green;

(n) The Comments submitted by Teresa Turk;

(0) The Comments submitted by John Murdoch;

(p) The BRWA-ACC Intervenors also may adopt by reference the relevant
comments of any other person or entity submitted during the comment
period who oppose the proposed C&H Permit.

C & H failed to comply with the mandatory requirements of Reg. 5.402

(See “Detailed Comments of BRWA, p. 4). Section 5.402 of Reg. 5 states:

(A) Designs and waste management plans shall be in
accordance with this Chapter and the following USDA Natural
Resource Conservation Service technical publications:

. Field Office Technical Guide, as amended

. Agricultural Waste Management Field Handbook, as
amended. (Emphasis added).

The designs of the C & H CAFO and its waste management plans were
not in accordance with the requirements of Reg. 5.402. An agency must
follow its own regulations. Stueart v. Ark. State Police Comm'n, 329 Ark.
46, 945 S.W.2d 377 (1997); City of Benton v. Ark. Soil & Water Comm 'n,
345 Ark. 249, 45 S.W.3d 805 (2001). Regulation No. 5 requires CAFOs
to be designed in accordance with the Agricultural Waste Management
Field Handbook, as amended. C & H’s CAFO is not designed in
accordance with the Agricultural Waste Management Field Handbook, as
amended. For this reason alone, the decision to deny the permit must be

upheld.



(iv)  The BRWA-ACC Intervenors will demonstrate through expert witness
testimony, scientific studies, expert reports and other admissible evidence, that C
& H’s failure to conduct a hydrogeological investigation and to use such an
investigation to design a waste management system in a manner that takes into
account the hydrogeology of the facility’s location violates APC&EC Regulation
5 because it is not in accordance with Regulation 5 and the USDA Natural
Resource Conservation Service’s technical publications listed in Regulation 5, the
Field Office Technical Guide, as amended, and the Agricultural Waste
Management Field Handbook, as amended. The BRWA-ACC Intervenors
commented on various technical requirements of the AWMFH and NRCS
technical publications listed in Reg. 5 that were not responded to by ADEQ), and
that are additional basis for denial of the permit. Specifically, karst was detected
within five (5) feet of pond inverts (BRWA Comment No. C-11); voids were
detected within five (5) feet of pond inverts (BRWA Comment No. C-12); pond
liner seepage limit of 500 gallons/day is incorrect (BRWA Comment No. C-14);
the documentation of Fields 5a, 12 and 1 show inadequate depths according to the
AWMFH to varying degrees (BRWA Comment No. B-04); the geologic
assessment of the spreading soils is inadequate (BRWA Comment No. B-07); and
Type IV soils to be used for the liner require special considerations in AWMFH
that were not addressed. (BRWA Comment C-05).

(v)  The operation of the C&H concentrated animal feeding operation (CAFO)
is causing or contributing to measurable water quality degradation in Big Creek,

the Buffalo River and the karst aquifer that feeds these two streams. (See



“Detailed Comments of BRWA, Dr. Alan Nye, Dr. David Peterson and Mr.
Robert Cross,” pp. 1-27). Water quality monitoring demonstrates that C & H has
caused or contributed to a measurable increase in nutrients in the receiving
streams and degradation in water quality as a result. Causing or contributing to
water quality degradation violates the Clean Water Act’s anti-degradation
provisions. In addition, the discharge of pollutants to “Waters of the State” (both
surface and groundwater) violates the no-discharge provisions of APC&EC
Regulation No. 5;

(vi) C&H did not address deficiencies identified by the 2014 review by a panel
of experts. (See “Detailed Comments of BRWA, Dr. Alan Nye, Dr. David
Peterson and Mr. Robert Cross,” pp. 28-35);

(vii)  The decision to deny the permit is proper based on the reasons set forth in
public comments submitted by other commenters, including, without limitation,
the Ozark Society, Mr. Gerald Delevan, Carol Bitting and Mr. Ray Quick. These
legal and factual objections are incorporated herein by reference and will be
raised in support of Intervenors’ position that the permit was properly denied.

d. N/A

e. A certificate of service is set forth below.

14.  Allowing this Motion for Intervention will not cause delay or prejudice to any
party. Intervenors are represented by experienced counsel who will coordinate with counsel for
ADEQ and Ozark Society and present evidence to support the permit decision that is neither
cumulative nor redundant to ADEQ’s justification for its decision.

15.  This Motion to Intervene is timely.



16.  The Intervenors have a long history of direct involvement in the proceedings
before ADEQ and the Commission leading up to ADEQ’s permitting decision that is the subject
of this appeal. They would bring information and knowledge to these proceedings that would
serve the parties, the Administrative Law Judge and the Commission by allowing their
participation in this matter. Denying intervention will also prejudice the rights of Intervenors to
participate in upholding permit denial which, if successfully challenged, will impact the Buffalo
National River, a resource that, as shown above, Intervenors have a substantial interest in
preserving,

17.  Intervenors interest may not be adequately represented by the remaining parties to
this proceeding. C & H’s interests are adverse to Intervenors’ interests. While Intervenors will
be aligﬁed with ADEQ in its decision to deny the permit, the interests of ADEQ and Intervenors
are not completely aligned in that Intervenors established grounds for permit denial in their
public comments that ADEQ does not appear to support. Specifically, issues raised in 13(c)(iv)
of this Motion were not addressed by ADEQ.

18.  Intervenors are authorized to state that ADEQ does not object to the granting of
this Motion for Intervention.

C&H'’S Request for Hearing and Commission Review
Fails To Comply With Reg. 8.603 (C)(1), And Should Be Dismissed

19.  Ark. Code Ann. §8-4-205 (Permit Hearings) provides in relevant part that “A
Request for Hearing shall identify the permit action in question and its date and must include a
complete and detailed statement identifying the legal and factual objections to the permit

action.” (emphasis added) The same requirement for the contents of a Request for Hearing is

10



contained in Regulation 8.603(C)(1)(c). This is a mandatory requirement, and C&H did not meet
it.

20.  The objections to the denial of the permit raised by C&H in its Request for
Hearing are insufficient to meet the requirements of Ark. Code Ann. §8-4-205 and Reg.
8.603(C)(1)(c), or to overturn the final permitting decision of ADEQ for reasons including the
following:

(A) C&H Issue No. 1 (Denial of the Permit was Not an Option).

Intervenors’ Response:

(i) ADEQ has the unquestioned authority to deny permit applications. Ark. Code
Ann. §8-4-203 provides in relevant part:
(a) The Arkansas Department of Environmental Quality or its successor is
given and charged with the power and duty to issue, continue in effect,
revoke, modify or deny permits under such conditions as it may

prescribe:

(1) To prevent, control or abate pollution;

(ii) Reg. 6.201, cited by C&H in its Request for Hearing and Commission
Review, only authorizes the holder of an expired NPDES permit to continue to
operate under that expired permit if two conditions have been met: (i) the
permittee has filed a timely and complete application for a new permit prior to the
expiration date; and (ii) the Director of ADEQ has not issued a new permit prior
to the expiration date of the previous permit.

(iii) The C & H CAFO was initially permitted under a general NPDES permit

(ARG590001). This permit expired on October 31, 2016.

11



(iv) ADEQ’s authority to issue general permits is pursuant to Ark. Code Ann.
§ 8-4-203(m), which also requires ADEQ to “publish its final decision to renew or
not renew a general permit at least one hundred and eight (180) days before the
expiration date of the general permit.”

) Prior to expiration of ARG590001, C & H submitted an application to
renew coverage under this permit. It also submitted an application for a
Regulation No. 5 individual permit. C&H was permitted by existing law and
regulations to continue operations under its then-existing Reg. 6 permit during the
pendency of the Reg. 5 application. In the meantime, ADEQ terminated the Reg.

6 general permit that had been the authority for C&H’s operations. Thus, there is
no Reg. 6 general permit presently available to C&H, and C&H has not applied
for a permit under Reg. 6.

(vi) ADEQ informed C & H on May 3, 2016 that it was not renewing the
general permit. Ark. Code Ann. § 8-4-203(m)(5)(D) provides that “in the event
the department makes a decision to not renew the general permit, existing
coverage under the general permit shall continue under the terms of the expired
permit until a final decision is reached for an individual permit.”

(vii) Based on the fact that C & H had applied for an individual permit under
Reg. 5, C & H was allowed to continue operations under its expired Reg. 6 permit
during the pendency of the Reg. 5 application. Because ADEQ terminated the
Reg. 6 general permit that had been the authority for C&H’s operations, no Reg. 6

general permit was available to C&H.

12



(viii) C&H has cited no statutory or regulatory requirement that ADEQ must

(ix)

(x)

issue a new permit to the holder of a permit that has expired, even if the permit
applicant submits a timely and complete application for a new permit pursuant to
Reg. 6.201. ADEQ may, in its judgment, also deny any permit. (Ark. Code Ann.
§8-4-203) C&H’s allegation that, under Reg. 6.201, ADEQ lacks authority to
refuse to issue a new permit to a facility that has had a previous permit when a
timely application for a new permit has been filed is without legal justification or
support.

Atk. Code Ann. § 8-4-203 (m)(5)(D) clearly contemplates permit denial.
It states that coverage only lasts “until a final decision is reached for an
individual permit.” It does not state that coverage exists until an individual permit
is issued or that ADEQ lacks authority to deny a permit application that does not
meet the requirements of the Commission’s regulations. By virtue of the fact that
coverage terminates when “a final decision is reached for an individual permit”
ADEQ clearly has the authority to deny the permit application (notwithstanding
the fact an earlier permit was issued) which (as C & H conceded when it sought a
stay of the terminated permit before the Commission on January 17, 2018)
terminates coverage.

If C & H is seeking review of ADEQ’s decision to not renew the general
Reg. 6 permit, thg: time for appealing that decision (30 days from May 3, 2016)
has expired. Any attempt to appeal ADEQ’s decision not to renew permit

ARG590001 is untimely. Ark. Code Ann. § 8-4-205(a).

13



(B)

(ii)

(x1) The authority of C&H to operate its hog farm under the Reg. 6 general

permit expired upon the decision made by ADEQ on January 10, 2018, to deny
C&H’s Reg. 5 permit application. C&H is currently operating only as a result of
the decision of the Commission made on January 17, 2018, to stay the said
permitting decision of ADEQ pending appeal of such decision by C&H to the
Commission. Upon the denial of this appeal, C&H should be ordered to close the

facility pursuant to a ADEQ-mandated closure plan.

C&H Issue No. 2: (The Decision Was Procedurally Flawed Due to Failure To
Provide Notice and Comment)

Intervenors’ Response:

ADEQ is required by Ark. Code Ann. §8-4-201(e)(1)(A) and Reg. 8.207 to
provide public notice and opportunity for public comment on a draft permitting
decision. That public notice and opportunity for public comment was provided in
this case, and extensive public comments were received.

The purpose of public notice and comment is to obtain information from the
public as well as the permit applicant regarding the sufficiency of the application
and whether considering all legal and factual issues, the permit should be granted
or denied. That public information is also available to the permit applicant during
and after the review process, and in fact, C&H was granted over nine months of
additional time after the public comment period closed within which to submit

additional information to ADEQ.

14



(i)

@v)

)

©

C&H has cited no statutory or fegulatory requirement that a separate or
subsequent public notice and opportunity to comment be made available by
ADEQ in the event that, as here, ADEQ determines to deny a permit after the
preliminary permit decision and comment and ADEQ’s review and consideration
of the public comments. Reg. 8.211(A)(1) provides in relevant part that “The
Director’s decision shall be made upon consideration of the completed
application, the public comments on the record, if any, and any other materials
provided by law or regulation applicable to the application or other matter to be
considered in the decision,” and Ark. Code Ann. §8-4-203(e)(1)(c) only provides
that, at the conclusion of the public cbmment period, the department shall provide
a final written permitting decision regarding the permit application.”

Any due process claim that C&H may have has been satisfied by ADEQ’s
extending the opportunity to C&H to submit additional information to ADEQ to
support its application for a period of more than 90 days after the close of the
public comment period.

ADEQ complied with all applicable laws and regulations in making the permit
decision that is the subject of this appeal, and its denial of the permit is supported
in the Permit Decision and Statement of Basis for the Permit Decision. There is
no legal or factual basis for remand of the Permit Decision to ADEQ for further

public notice and comment.

C&H Issue No. 3:  The Permit Decision Was Arbitrary and Capricious and
ADEQ Should Be Estopped From Denying The Permit For the Reasons Stated
In the Statement of Basis

15



(i)

(i)

Intervenor’s Response:
C&H’s characterization that “When ADEQ issued the Draft Permit, it represented
that it has all the information required to do so, ... .” is erroneous. ADEQ’s
issuance of a Draft Permit was based upon its review and understanding of the
information submitted to it by the permit applicant, without consideration of
factors raised in comments by the public. The purpose of public comments is to
submit information that may not be presented to the agency by the permit
applicant that may influence the agency’s ultimate decision about the adequacy of
the information submitted by the permit applicant. Agencies may modify their
preliminary decisions on permit applications based on public comments;
otherwise, public comment would be superfluous.
C&H’s statement in Paragraph 19 of its Request for Adjudicatory Hearing that
“Within days of issuing the Permit Decision, ADEQ represented that it had all of
the additional information it required, and without providing any notice or an
opportunity to response, ADEQ denied the permit for the purported reason that
information was lacking,” ignores the facts in the record, and is clearly etroneous.
C&H was provided an extraordinary opportunity by ADEQ to supplement its
application. This is evidenced by the following sequence of events:

The period for public comment on C&H’s permit opened on February 15,

2017, and ended on April 6, 2017 (including a 20-day extension) and included

a public meeting and hearing on March 7, 2017.

16



(®)

(©)

(d)

©

®

Six months later, on September 19, 2017, ADEQ iésued a Supplemental
Information Request to C&H, and provided a period of 90 days until
December 18, 2017, within which to respond.

C&H provided additional information on December 6, 2017 (nine months
after closure of the public comment period), and requested yet another 90 days
within which to provide further information.

ADEQ replied to C&H'’s request on December 14 extending the deadline for
providing information another two weeks to December 29, 2017. C&H
provided additional information to ADEQ on or about that latter date.

During the period of approximately nine months from April 6 to the issuance
of the permitting decision on January 10, 2018, ADEQ reviewed the
submissions of information and data by C&H and the thousands of comments
received by it from the public. C&H was requested by ADEQ to provide
additional information to support its application, and had more than ample
opportunity to provide that additional information but, based on the Permit
Decision and Statement of Basis of ADEQ, C&H failed to do so.

C&H attempts to place the burden of collecting all necessary data and
information to support the permit decision on ADEQ. The burden of
preparation and support of the permit application is, in all cases, on the permit
applicant. (See Memorandum to Applicant for Permit Number 5264-W, from
Robert E. Blanz, Ph.D. P.E., ADEQ Chief Technical Officer, appearing on

ADEQ website relative to this Permit).

17



D)

(¥

(8)

The technical information required to be submitted in support of an
application for a Reg. 5 permit is contained in Reg. 5.401 to 5.407. While
ADEQ may be requested by a permit applicant to provide information or
advice about the information needed (which C&H acknowledges that it
requested in considerable amount), the ultimate responsibility for developing
and providing that information is upon C&H, and it cannot claim estoppel

against ADEQ if that responsibility is not met.

C&H Issue No. 4:  The Statements Contained In The Responsive Summary
Do Not Reflect The Rationale For The Permit Decision, And Should Not Be
Considered In This Appeal, But To The Extent The Responses To Comments
Are Considered, They Are Inappropriate To Support The Permit Decision.

Intervenors’ Response:

C&H apparently contends that ADEQ’s responses to public comments in the

Response Summary are not sufficiently detailed to be the basis for the denial of

the permit. However, C&H admits in Paragraph 21 of its Request for Hearing and

Commission Review that ADEQ provides “végue references” in its Responsé to

Comments to deficiencies in C&H’s application, including reference to issues

such as:

(a) a groundwater flow study;

(b) geologic investigation of the waste storage ponds and berms;

(c) compaction test and permeability analysis;

(d) inadequate documentation of compliance with the Agricultural Waste
Management Field Handbook with respect to the presence of karst;

(e) application of waste in excess of agronomic need;

(f) the impact of sudden breach or accidental release for waste impoundments;

18



(i)

(iii)

(g) an emergency action plan for waste impoundments;

(h) application of waste on flood prone and sloping 8-15% fields;

(i) the use of injection or incorporation; and

() proximity of a waste impoundment to sensitive ground water areas.

The above list of ADEQ responses to comments reference in items (a) through (j),
above, are not “vague references,” but contain ten substantive and significant
deficiencies in C&H’s permit application — an application that C&H, not ADEQ,
is obligated to prepare and support with proper and adequate documentation.
C&H complains that ADEQ failed to make any “substantive findings” about those
deficiencies. It is unclear what “substantive findings” C&H would have ADEQ
make on any of those issues, particularly if inadequate information was provided
upon which any “substantive findings” could be made. However, it is sufficient
that ADEQ determined that adequate information had not been presented upon
those issues.

Reg. 8.211 provides that “The Director’s final decision shall include a response to
each issue raise in any public comments received during the public comment
period, if any.” Certain specific information is required in the event of any
discharge limit, emission limit, environmental standard, analytical method or
monitoring requirement, none of which are applicable to this issue. Under Reg.
8.211, ADEQ responses to comments regarding standards and requirements
contained in Reg. 5.401 et seq. are satisfied by reference by ADEQ to that

regulation in the Response Summary, stating “The Department made this

19



permitting decision in accordance with state laws and APC&EC Regulation S,

Liquid Animal Waste Management Systems.”

21.  Asdemonstrated by the above analysis of the contents of C&H’s Request for
Hearing, that Request.does not meet the requirements of Ark. Code Ann. §8-4-205 or Rule
8.603(C)(1)(c) for a “complete and detailed statement identifying the legal and factual objections
to the permit action.” It fail§ to identify legal issues and factual objections upon which C&H
proposes to base its challenge of the permitting decision of ADEQ. The substance of C&H’s
Request for Hearing appears to be in Paragraph 9 of the Request, in which (after previously
setting forth the factual background for issuance of the Final Permitting Decision), C&H
essentially alleges that ADEQ did not request the information from C&H that ADEQ
subsequently found was required to support the permit application. For example, C&H alleges
that “ADEQ had not requested the information which it apparently contends was not provided
and without giving C&H the opportunity to address such issues determined that certain
information that was not required was now necessary.”

22.  The sole reasons put forth by C&H in its Request for Hearing for reversal of
ADEQ’s permitting decision are similar to the example set forth in the preceding paragraph: that
ADEQ failed to inform C&H of information that it found to be necessary for the issuance of a
permit. (See Paragraph 9 of the Request for Hearing: “[ ADEQ] never raised this issue [geologic
investigation of the waste storage ponds] before denying the permit application for lack of
information ...”; “[R]elated examples concerning the ‘compaction test and permeability analysis
(Responses to Comments 348, 417) and the ‘geologic investigation of the berms’ (Response to
Comment 424] were never raised by DEQ before the denial of the permit application for lack of

information, and C&H was never allowed to address the issues.”)
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23.  The allegations contained in C&H’s Request for Hearing are not “legal
issues énd factual objections” within the scope and meaning of Rule 8.603(C)(1)(c), and there is
no citation to statutes, rules or other authority to support the proposition that ADEQ was, in any
way, obligated to inform C&H of the information and data that would be necessary for C&H to
submit a successful application to ADEQ.

24.  The Request for Hearing of C&H shouid be dismissed for failure to comply with

Ark. Code Ann. §8-4-205 and Rule 8.603(C)(1)(c).

WHEREFORE, BRWA-ACC Intervenors pray that their Motion to Intervene and
Request for Hearing be granted; that their Motion to Dismiss the Request for Hearing of C&H
Hog Farm, Inc., be granted; and for all other legal, equitable and proper relief.

Respectfully submitted,

WILLIAMS & ANDERSON PLC
111 Center Stregt — Suite 2200
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CERTIFICATE OF SERVICE

I hereby certify that on the date set forth below, a true and correct copy of the foregoing
was sent to the following attorneys of record for the parties to this proceeding via certified

United States mail, return receipt requested, postage prepaid:

William A. Waddell, Jr., Esq.

Friday, Eldredge & Clark, LLP

400 West Capitol Avenue — Suite 2000
Little Rock, AR 72201

Waddell @fridayfirm.com

Charles R. Nestrud, Esq.

Barber Law Firm, PLLC

425 West Capitol Avenue — Suite 3400
Little Rock, AR 72201

Michael McAlister, Esq.

Attorney Supervisor

Arkansas Dept. of Environmental Quality
5301 Northshore Drive

North Little Rock, AR 72218-5317

Samuel Ledbetter, Esq.
McMath Woods, PLC

711 West Third Street

Little Rock, Arkansas 72201

Dated: Januaryﬂ, 2018.
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EXHIBIT NO. 1
TO
"MOTION TO INTERVENE AND
REQUEST FOR HEARING
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ARKANSAS CANOE CLUB,
GORDON WATKINS
AND MARTI OLESEN

NOTICE OF FINAL PERMITTING DECISION
ISSUED BY ADEQ JANUARY 10, 2018



A R K A N 8 A s
Department of Environmental Quality

NOTICE OF FINAL PERMITTING DECISION
Date of Issuance: January 10, 2018

AFIN 51-00164; Permit No. 5264-W

C&H Hog Farms, Inc.
HC 72 Box 2
Vendor, AR 72683

The Director has issued a final permitting decision for the above referenced permit. The
Director’s decision was made upon consideration of the completed application, the public
cornments oh the record, and other materials provided by law or regulation applicable to the

application.

Effective January 10, 2018, the Arkansas Department of Enyironmental Quality (ADEQ) has
denied the application for a permit issued pursuant to Arkansas Pallution Contrel and Ecalogy
Commission (APC&EC) Regulation 5 for Permit Number 5264-W and AFIN 51-00164. A
Statement of Basis for the decision and ADEQ’s Response to Commentfs is available on ADEQ’s
website at: https://www.adeq.state.ar.us/ts7t9hs3. To request a copy of the documents, please call

501-682-0979. '

The applicant and any person who submitted public comments on the record may request an
adjudicatory hearing and Commission review of the final permitting decision as provided by

APC&EC Regulation 8, Chapter 6.

Exhibit F

ARKANSAS DEPARTMENT OF ENVIRONMENTAL QUALITY
5301 NORTHSHORE DRIVE / NORTH LITTLE ROCK / ARKANSAS 72118-5317
TELEPHONE 501-682-0744 / FAX 501-682-0880 / www.adeq.state.ar.us



Permit No. 5264-W
AFIN 51-00164

STATEMENT OF BASIS

This Statement of Basis is for information and justification of the final permitting decision only.

The Arkansas Department of Environmental Quality (ADEQ) hereby issues a denial of the
application for Arkansas Pollution Control and Ecology Commission (APC&EC) Regulation 5

Permit, 5264-W, AFIN 51-00164.

1.

Permitting Authority

Arkansas Department of Environmental Quality
Office of Water Quality

5301 Northshore Dr.,

North Little Rock, AR 72118-5317

Applicant

C&H Hog Farms, Inc.
HC 72 Box 2
Vendor, AR 72683

Permit History/Activity

The facility was previously permitted under APC&EC Regulation 6. The applicant
submitted a permit application for a new permit under Regulation 5, which was received
on April 7, 2016, with additional information received on June 29, 2016, December 6,
2017, December 26, 2017, and December 29, 2017.

Facility Location

The facility is located as follows: HC 72 box 2 near the community of Mount Judea in
Newton County, Arkansas. The facility is located at the following coordinates:

Latitude 35, 55, 30.47 N; Longitude 93.4.18.42 W

Waterbody Evaluation

The facility is located in Stream Segment 4J of the White River basin, which is not in the
Nutrient Surplus Area as designated by Ark. Code Ann. § 15-20-1104. Surrounding areas
were evaluated to determine if any Extraordinary Resource Waters (ERWs), Ecologically
Sensitive Waters (ESWs), Natural or Scenic Waterways (NSWs), or waterbodies in the
2016 ADEQ 303 (d) list of impaired waterbodies in the State of Arkansas are near the

proposed land application sites.
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6.

Permit No. 5264-W
AFIN 31-00164

Applicant Activity

- Under the standard industrial classification (SIC) code 0213 or North

American Industry Classification System (NAICS) code 112210, the applicant’s activities
are the operation of a swine facility.

Faciiitv Tvpé and Size

This existing facility operates as a sow-farrowing facility. The permit application
proposed to house 6 boars, 2,252 gestating sows, 420 lactating sows, and 750 nursery

pigs.

Basis for Permit Decision

APC&EC Reg. 8.211 (A) (1) states:

The Director shall issue the final permitting decision in writing. The Director’s
decision shall be made upon consideration of the completed application, the
public comments on the record, if any, and any other materials provided by law or
regulation applicable to the application or other matters to be considered in the
decision. The Director may impose special conditions upon issuance of a permit.

In addition, APC&EC Regulation 5 entitled “Liquid Animal Waste Managemeﬁt
Systems” specifically “Chapter 4: Technical Requnements Reg. Section 5.402, Desxgn

Requirements” states:

(A) Design and waste management plans.shall be in accordance with this
Chapter and the following United States Department of Agriculture Natural

Resources Conservation technical publications:

(1) Field Office Technical Guide, as amended.
(2) Agricultural Waste Management Field Handbook, as amended.

The permitting decision is based on the permit application record. The record consists of

. information and data submitted by the applicant and comments received from the public.

ADEQ denies issuance of the permit after determining that the record lacks necessary and
critical information to support granting of the permit.

The record fails to include the requisite geological, geotechnical, groundwater, soils,
structural, and testing information specified in-Reg. 5.402. Without the detailed
geophysical and engineering data required by the Agricultoral Waste Management Field
Handbook, as amended, ADEQ is unable to ascertain compliance with Reg, 5.402.
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Permit No. 5264-W

p—r—A LRI A58

AFIN 51-00164
9,  Point of Contact

The preparation and technical review of this permit application were conducted by Office
of Water Quality staff with support from other resources within ADEQ including the
Office of Law and Policy. The review team was led by Dr. Robert Blanz, Ph.D., P.E,,
Chief Technical Officer for ADEQ.

10. Sources

1. APC&EC Regulation No. 8, Administrative Procedures, as amended. )

2. APC&EC Regulation No. 9, fee System for Environmental Permits, as amended.

3. APC&EC Regulation No. 5, Liquid Animal Waste Management Systems, as
amended.

4. Water and Air Pollution Control Act, Atk Code Ann 8-4-101 et seq.

5. Application for permit No. 5264-W received April 7, 2016,

6. NMP dated April 6, 2016.

7. Additional information received on June 29, 2016

8. Additional information received on December 6, 2017

9. Additional information received on December 26, 2017

10. Additional information received on December 29, 2017

11. Drilling Study report by Harbor Environmental and Safety, Inc. dated December

2016, as amended
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EXHIBIT NO. 2
TO
MOTION TO INTERVENE AND
REQUEST FOR HEARING

OF

BUFFALO RIVER WATERSHED ALLIANCE,
ARKANSAS CANOE CLUB,
GORDON WATKINS
AND MARTI OLESEN

BUFFALO RIVER WATERSHED ALLIANCE
COMMENTS SUBMITTED TO ADEQ



Buffalo River Watershed Alliance
Comments on C&H Reg 5 Permit Application

Appendices in separate document

Position Summary:

In the 1960s there was a protracted ten year effort by ordinary citizens to prevent -
the U.S. Army Corp of Engineers from damming one of the last free flowing rivers
in the continental United States.  The Buffalo River was established as the
nation’s first “national river’” on March 1st, 1972 by an act of Congress. The
Buffalo was saved for Arkansans by Arkansans. It accommodates three
wilderness areas and one wildlife management area. Images of its pristine
waters backdropped by majestic painted bluffs adorn the state’s maps and
promotional materials. The Buffalo National River is iconic to the Arkansas
identity.

The Buffalo River Watershed Alliance (BRWA) was formed after a large
concentrated animal feeding operation (CAFQO) was permitted and constructed in
the watershed without adequate public notification. BRWA steadfastly opposes
the location of this large CAFO due to the obvious risks it presents both
environmentally and economically, but also because of the precedent it sets that
would allow additional large CAFOs to be sited within the geologically sensitive
watershed of a national river.

The following comments discuss the disproportionality of the risks, the lack of
appropriate investigation, the weakness in the engineering, and the evidence of
ongoing degradation in the Big Creek tributary.

It is the unequivocal position of the Buffalo River Watershed Alliance that
the application for the Regulation 5 permit for this CAFO be denied and that
a permanent moratorium on all such facilities be immediately established
in the Buffalo National River watershed.
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Part A - Permit risk: The high cost of consequences

Businesses that work with hazardous materials mitigate contamination risks
through technical planning every day. None the less, failures resulting in
contamination occur at facilities where the engineering has been performed to
lawful requirements. An example is the 2015 Animus River mine spill resulting
from a berm failure where mitigation efforts are currently estimated upwards of
$28B. Another is the Duke Energy Coal Ash berm failure Feb 2nd, 2014 with
mitigation costs reaching upwards of $10B. Closer to home is the catastrophic
collapse in May 2015 of a pond at the “Top of the Rock” Big Cedar golf course,
located just 56 miles north of the C & H facility.

This page could easily be filled with similar eXampIes. Below is a list of risks and
a corresponding list of consequences as they pertain to potential failure for C &
H farms: '

Risks to be mitigated:

1. Gradual degradation through spreading fields, several of which are in the flood
plain of Big Creek. Degradation occurring through both surface and ground
water.

Gradual degradation through pond leakage.

Damage through over-topping.

Sudden catastrophic damage through pond berm failure due to saturation/
overtopping.

AN
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5. Sudden catastrophic damage through pond floor collapse into an underground
cavity typical of geologic karst formations in that area.

Consequences of risk mitigation failure:

1. Whether the event is gradual or catastrophic, the Buffalo National River, an
extraordinary resource water (ERW) could suffer permanent ecological damage
from pollution.

2. A tourism economy worth $62.2M in 2015 supporting 910 jobs could be
damaged or even destroyed depending on the nature of the failure.

3. A catastrophic failure could easily result in tens of millions in mitigative clean-up
and economic relief.

Comment A1 - This permit should be denied because
preventive investigative measures are not proportional to the
risk

A common theme of the most spectacular failures is that the efforts applied to
mitigate the risk were not proportional to the enormity of the consequential costs.
For agricultural waste management facilities, the Agricultural Waste Management
Field Handbook (AWMFH) provides the engineer with a broad selection of
investigative and design suggestions, yet also allows latitude to choose whether
or not to act on those suggestions. Engineering firms have a natural competitive
incentive to minimize costs for clients and may be inclined to not exceed the
basic requirements that satisfy the law. Yet engineering to minimal lawful
requirements may not be proportional to the enormity of a failure. There is a
remedy provided in the law that is intended to ensure that special circumstances
with significant consequences are engineered appropriately, and that remedy lies
within the latitude provided to the Arkansas Department of Environmental Quality
(ADEQ) . ADEQ’s capability to apply independent oversight is illustrated by the
following quote on the water division web page:

“An individual permit is tailored specifically for each application and
allows ADEQ to put specific conditions on each permitted facility or
activity depending on its unique conditions.”

Without question, this permit application has “unique conditions” that ADEQ

should recognize and in turn require additional investigative and engineering due
diligence. By failing to acknowledge the enormous cost of possible
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consequences, ADEQ is in effect abandoning its mission to “profect, enhance
and restore the natural environment for the well-being of all Arkansans”.

Comment A2 - This permit should be denied because compliance
with detailed investigative requirements triggered by “complex
geologic conditions” as suggested in AWMFH were ignored

Regulation 5.402(A) states:

Designs and waste management plans shall be in accordance with this Chapter
and the following United States Department of Agriculture Natural Resource
Conservation Service technical publications:

1. Field Office, Technical Guide, as amended
2. Agricultural Waste Management Field Handbook, as amended

The Agricultural Waste Management Field Handbook (AWMFH) 651.0704 Site
Investigations for planning and design states the following:

The intensity of a field investigation is based on several factors including:
1. quality of information that can be collected beforehand

2. Previous experience with conditions at similar sites

3. complexity of the AWMS or site

The Springfield Plateau and the known prevalence of karst geology is well
understood and it is readily available background information typical of what is
suggested in point #1 above. It is reasonable to assume that any experienced
engineering firm will view complex karst geology as a risk factor to be carefully
considered in the investigative process and that there is a corresponding
likelihood of additional “detailed investigative” steps as described in AWMFH
651.0704(b). However, the presence of karst terrain in the vicinity of the facility
and its application fields was not addressed in the investigation. That karst
geology is not disclosed or even alluded to is an indication that the engineers
who conducted the investigation either lacked sufficient prior experience with the
complexities of karst environments, or that there was an intent to avoid additional
investigative steps, otherwise the presence of karst and its attendant risks would
have at least been mentioned if not directly addressed. As such, the quality of
the geologic information collected and studied beforehand is suspect and

was inadequate and not sufficiently reliable to meet the requirements of a
preliminary geologic investigation per 651.0704(a) of the AWMFH. Karst terrain
alone presents sufficient “complexity of geology” to the site, its waste
management system, and the spreading fields that had it been acknowledged, a

4 of 98



detailed geologic investigation per 651.0704(b) would have been triggered and
should have been conducted.

651.0704(b) Detailed Investigation

“The purpose of a detailed geologic investigation is to determine geologic
conditions at a site that will affect or be affected by design, construction, and
operation of an AWMS component. Determining the intensity of detailed
investigation is the joint responsibility of the designer and the person who has
engineering job approval authority. Complex geology may require a geologist.
Detailed investigations require application of individual judgment, use of pertinent
technical references and state-of-the-art procedures, and timely consultation with
other appropriate technical disciplines.”

Note that the components of a “detailed investigation” have the potential to
significantly increase costs. Many of the following comments relate to the
specifications of a detailed geologic investigation and show that, had a proper
investigation been conducted, this site would have been found to be
inappropriate and an alternative location would have been required or the permit
denied.

Comment A3 - This permit should be denied because the
economics of the risk is to be borne by the public, not the
business. Financial assurances are lacking and, due to inordinate
risk, should be required of the operator.

Looking beyond obvious ecological considerations, what would be the economic
costs of a failure at C & H? In the case of a sudden catastrophic release of
contamination, tourism would likely be severely curtailed. Affected businesses
supported by tourism would request disaster relief. A year’s worth of business
losses would amount to $62.2M based on the 2015 estimate of economic output.
Let's assume for the purposes of this example that a conservative relief package
of one third that amount is approved. This would not include clean-up costs to
restore the watershed, so let's assign a conservative figure of roughly $30M
giving us a rounded amount of about $50M for total mitigation. Who would pay?
The corporate integrator would immediately separate themselves from liability
due to the fact that the facility itself is a contract operation. The scope of the
costs would be well beyond that of the operator’s resources and its owners would
have little choice but fo declare bankruptcy. At the end of the day, mitigation
costs would fall on the backs of the Arkansas taxpayer.
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The figures in this example might be debated, but the take-away is that the costs
of a failure would be considerable and must be given serious consideration in the
context of this permit. The operator feels strongly that he has an inherent right
to make a living from his property, yet the businesses who depend on tourism
have a similar lawful right, not to mention the public’s right to enjoy a national
river. To balance these rights, there is the option of insuring the operation with a
policy specifically designed to cover environmental risk. Such policies are
available for exactly these sorts of circumstances where the costs of
environmental consequences are potentially very high. Rather than the taxpayer
being the de facto insurer, the operator would assume the responsibility to insure
against environmental damage of up to $50M or whatever the mitigation costs for
potential damage would be estimated to be. The true economic cost of the risk-
to-consequence equation would be determined by a professional actuary.
Likewise, an environmental insurer would be motivated to provide constructive
guidance for the the operator on how risks might be reduced. If the risks are truly
low as the operator’s advocates insist that they are, then the cost of the policy
will be low as well. Monetizing the risk and having the business (the operator)
shoulder the cost places the responsibility where it belongs and clarifies the
discussion to that of a simple business case.

Part B - Application Fields

For a map of proposed spreading fields, see Appendix B1.

Comment B1 - This permit should be denied because the
buffer zones are incorrectly designated. Buffers of spreading
fields to Big Creek do not accommodate Extraordinary
Resource Waters

On page 5 of the application Nutrient Management plan, the engineer recognizes
the needs for buffers on intermittent streams of 100 ft as well as the buffer for
extraordinary resource waters of 300 ft as stated in Regulation 5.406(D). The
mappings of the various proposed application fields recognize all buffers near
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water bodies to be 100 feet via blue crosshatching making the assumption that
ERW buffers of 300 ft are not applicable.

BRWA contends that for the proposed spreading pastures the buffer should be
300 ft recognizing the integral role of Big Creek as a source for an extraordinary
resource water (ERW). The rationale being that Big Creek is a water body that
is hydrologically contiguous and is essentially as of one with the Buffalo National
River which is a designated ERW. Regulation 2.302 on designated ERW uses
says the following:

“Extraordinary Resource Waters - This beneficial use is a combination of the
chemical, physical and biological characteristics of a waterbody and its watershed
which is characterized by scenic beauty, aesthetics, scientific values, broad scope
recreation potential and intangible social values.”

The uses as described above are directly impacted by the inflow and
intermingling of homogeneous waters and therefore in the interest of maintaining
said uses, they cannot reasonably be treated separately. One cannot declare
that the water in the glass is superior to that of the pitcher. In addition, the
phrase “waterbody and its watershed” as used above, implicitly includes Big
Creek as a part of the Buffalo’s ERW designation. As a result, all precautions
required for an ERW must therefore apply to inflowing homogeneous waters
contained within the ERW’s watershed. An argument can be made that
separate portions of a waterbody may be designated differently, and indeed this
argument works for downgrading the status of a downstream segment. That
argument is not applicable to Big Creek as its waters must be maintained to the
standard of the ERW into which it flows and intermingles. These additional
suggested precautionary buffers are directly proportional to the unique
circumstances of this permit in regard to mitigating risk. The following fields
should be buffered at 300 ft from the bank of Big creek. The maps should be
corrected and the spreadable acreage recalculated.

- Field 5 9.7ac - Field 9 25.2ac

- Field 7 64.3ac - Field 8A1.4ac

- Field 7A 28.3ac - Field 10 14.1ac
- Field 23 28.1ac - Field 10A 16.4ac
- Field 24 8ac - Field 12 11.4ac
- Field 32 10ac - Field 16 15.2ac
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Comment B2 - This permit should be denied because the
application methods proposed for flood prone soils do not
conform to AWMFH and are not proportional to risk

The permit application proposes a large number of application fields in the Big
Creek floodplain. The permit includes a “soils map overview” in which each of
the fields is labeled with a number indicating a general soil type. The proposed
fields in the floodplain adjacent to Big Creek are listed as the following soil types:

« 48 - Razort Loam, occasionally flooded ,
- Field 5 - Field 7A - Field 24
- Field 7 - Field 23 - Field 32
« 50 - Spadra Loam, occasionally flooded
- Field 9 - Field 10 - Field 12
- Field 8A - Field 10A - Field 16

See Appendix B2 for mapping of soil types and photos of flooded spreading
fields. A Water Resources Management Plan published by David Mott and
Jessica Laurans of the National Park Service (2004), describes the effect of high
precipitation events in the watershed:

“Water levels in the Buffalo and its tributaries are considered ‘flashy’

‘, with rapid rises and falls in the hydrograph on daily and monthly scales, as
indicated in Figure 12. ...during heavy rains, the steeper slopes and shale bedrock
result in faster-rising floods on the Buffalo River than in other Ozark streams.”

Reg 5.406 notes that:

“Land application of waste/wastewater shall not be undertaken when soil is
saturated, frozen, covered with ice or snow, or when significant precipitation is
reasonably anticipated in the next twenty-four hours.”

The Agricultural Waste Management Field Handbook (AWMFH) on 651.0504(f)
Soil Characteristics page 5-9 notes the following:
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“Flooding events transport surface-applied agricultural wastes off the application
site or field and deposit these materials in streams, rivers, lakes, and other
surface water bodies”.

Part (f) goes on to define “occasionally flooded” (mentioned as the soil type
above) as “5 to 50 times in 100 years”. This is likely low as Big Creek as a wild
tributary inundates fields nearly every spring (see photos Appendix B2).
“Occasionally flooded” is noted as a “moderate limitation”. The AWMFH then
goes on to describe appropriate application methodology for these soil types:

“Agricultural wastes should be applied during periods of the year when the
probability of flooding is low. Liquid agricultural waste should be injected, and
solid agricultural waste should be incorporated immediately after application.
Incorporating agricultural wastes and applying wastes when the probability of
flooding is low reduce the hazard to surface water.”

The proposed permit Nutrient Management Plan on page 5 under Operation and
Maintenance notes the planned application methodology:

“C & H Hog Farms, Inc. is requesting that manure and wastewater from either
storage pond (Pond 1 or Pond 2) be transported via liquid tanker trucks or an
irrigation system and applied to all fields included in this pian.”

Surface application via liquid tanker trucks or an irrigation system does not meet
the application methodology requirement for soil types 48 and 50. Soil types 48
and 50 fall under the moderate limitation definition where liquids are to be
injected and solids incorporated. “Incorporation” in regard to fertilizers means
that material broadcast on the surface must then be incorporated via tillage or
some other method to place the nutrients below the soil surface. However,
injection or incorporation is problematic on these fields due to their shallow, rocky
nature (see comment B4). As aresult, it is not possible to reasonably comply
with AWMFH guidance and these fields should be excluded from the nutrient
management plan.

Comment B3 - This permit should be denied because the
application methods proposed for slopes from 8 to 15% do not
conform to AWMFH and are not proportional to risk

The permit application on page 4 of the Engineering Plans and Review notes in
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regard to proposed application fields, the following regarding grades and slopes:

“Field Application Areas: Areas viewed were pasture and hay land that were
either not subject to flooding or only subject to occasional flooding. Slopes, after
buffering, are within specified limits of 15% or less.”

This 15% buffer corresponds with what is stated in Regulation 5.406:

“Waste/wastewater shall not be applied on slopes with a grade of more than fifteen
percent (15%) or in any manner that will allow waste to enter waters of the State or
to run onto adjacent property without the written consent of the affected adjacent
property owner.”

The AWMFH 651.0504(m) slope page 5-12 concurs with Reg 5.406, but
discusses additional limitations when spreading on slopes from 8 to 15%:

“Slope is the inclination of the soil surface from the horizontal expressed as a
percentage. The slope influences runoff velocity, erosion, and the ease with which
machinery can be used. Steep slopes limit application methods and rates and
machinery choices. Runoff velocity, soil carrying capacity of runoff, and potential
water erosion increase as slopes become steeper.”

“Limitations for the application of agricultural wastes are slight if the slope is less
than 8 percent, moderate if it is 8 to 15 percent, and severe if it is more than 15
percent. Agricultural wastes applied to soils that have moderate limitations
should be incorporated. This minimizes erosion and transport of waste materials
by runoff, thus reducing the potential for surface water contamination.”

The permit application illustrates all sloped areas in the proposed
spreading field maps that exceed 15% by red crosshatching.
Slopes from 8% to 15% are not mapped as they are considered by
the engineering plan (page 6) to be available for spreading. Reg 5
does not prohibit waste from being applied to slopes of 8 to 15%
but it does direct the operator to follow the AWMFH guidelines
which call for injection and incorporation for these soils to reduce runoff. The
proposed permit Nutrient Management Plan on page 5 under Operation and
Maintenance notes the planned application methodology:

“C & H Hog Farms, Inc. is requesting that manure and wastewater from either
storage pond (Pond 1 or Pond 2) be transported via liquid tanker trucks or an
irrigation system and applied to all fields included in this plan.”
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Surface application via liquid tanker trucks or an irrigation system does not meet
the application methodology requirement for slopes that meet the moderate
limitation of 8 to 15%. ‘

AWMFH 651.0504(m) slope page 5-12 indicates that soils of moderate limitation
require incorporation as part of the application methodology. “Incorporation”
meaning that material broadcast on the surface must be incorporated via tillage
or some other method to place the nutrients below the ground surface. The
fields in question will tend to be upland with a lot of stone and chert that would
make incorporation difficult and likely worsen erosion. As the AWMFH
recommended application method is not a practical alternative to reduce runoff
on fields from 8 to 15%, these slopes should be excluded from the nutrient
management plan. Fields affected include but are not limited to the following
where 15% grades are confirmed in the application mappings:

+ Field 1 » Field 13A * Field 21A
* Field 2 » Field 13B » Field21B
 Field 4 » Field 14 * Field 22
* Field 6 * Field 15  Field 34
 Field 6A » Field 15A * Field 35
* Field 11 » Field 15B * Field 36
+ Field 13 * Field 20

The maps of the application fields should be modified to include all slopes from 8
to 15%.

Comment B4 - This permit should be denied because the
soils of application fields are too thin for described waste
application methodology according to AWMFH

An electrical resistivity survey commissioned by the Big Creek Research and
Extension Team (BCRET) under the authorization of ADEQ was performed on
three of the spreading fields under the Reg 6 General permit. As part of this
study Dr. Todd Halihan’s Okiahoma State University team performed a Soi/
Structure Analysis. The following discussion from the reporting results (6.2.1)
Fields, Halihan (2016) will reference fields as they were numbered under their
prior Reg 6 permit. An excerpt from the analysis:
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“The soil structure analysis consists of soil thickness and soil properties. Soil
thicknesses for each site were picked and confirmed through hand dug borings
on site conducted during previous University of Arkansas work on these fields. -
The borings were dug to refusal, or where the soil turns to epikarst (significantly
weathered bedrock).”

The following are excerpts from the soils analysis of the three distinct fields. The
reader should take note of the thinness of soils particularly to references under .
40” in depth and also under 20” in depth.

Field 5a analysis:

“Field 5a is a low-lying grazing area with low relief and an uneven topsoil surface.
Field 5a exhibits average soil thicknesses of 0.5 to 4.5 meters (1.5 to 14.75 feet).
Soil thickness on Field 5a varies throughout. There is a significant resistivity
difference between the highly to very resistive north and more electrically
conductive southern portion (Figure 10). A broad topographic mound is situated
northwest of the center of Field 5a; the soil thickness is thinner to the far north
and far west of the field (see Appendix 3). This trend is consistent with the
direction to which the alluvium would be deposited nearest to the stream. Soils on
transects MTJ06 and MTJO7 (Figure 12A) are electrically conductive features,
which thin to near zero soil thickness toward the far north.”

Field 12 analysis:
“Field 12 exhibits similar average soil thicknesses at 0.7 to 4 meters (2.25 to 13
feet). Soil thickness on Field 12 is not as variable as Field 5a, but there is a very
resistive region of the site in the shallow soil area of the southwest portion of the
investigation area (Figure 11). Field 12 is flatter and the soil thins to the west (see
Appendix 3). MTJ12 (Figure 13A) shows thinning where the electrically conductive
features become thicker as the image gets closer to the stream. This trend is
consistent with the direction to which the alluvium would be deposited nearest to
the stream. Areas where the soil profile is thinner on the images are consistent
with the rocky soils encountered when electrodes were placed for data
collection.” ,

Field 1 analysis:

“Field 1 is a grazing area situated on a hillside east of the stream. It has low to
moderate relative relief and an uneven topsoil surface. Field 1 shows an average
soil thickness of 0.5 meters (1.5 feet) determined from the ERI surveys of MTJ111
and MTJ112 (Figure 17) and soil sampling. Hand dug confirmation borings were
not conducted on this field. This site was not studied extensively enough to
determine differences in resistivity correlations across the entire field. Field 1 has
thinner and rockier soils than either Fields 5a or 12.”
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The AWMFH 651.0504(d) Soil Characteristics, depth to bedrock states the
following in regard to thin soils:

“The depth to bedrock or a cemented pan is the depth from the soil surface to
soft or hard consolidated rock or a continuous indurated or strongly cemented
pan. A shallow depth to bedrock or cemented pan often does not allow for
sufficient filtration or retention of agricultural wastes or agricultural waste
mineralization by-products. Bedrock or a cemented pan at a shallow depth, less
than 40 inches, limits plant growth and root penetration and reduces soil
agricultural waste ad- sorptive capacity. Limitations for application of agricultural

wastes are slight if bedrock or a cemented pan is at a depth of more than 40
inches, moderate if it is at a depth of 20.to 40 inches, and severe at a depth of less

than 20 inches.”

“Agricultural wastes continually applied to soils that have moderate or severe
limitations because of bed-rock or a cemented pan can overioad the soil retention
capacity. This allows waste and mineralization byproducts to accumulate at the
bedrock or cemented pan soil interface. When this accumulation occurs over
fractured bedrock or a fractured cemented pan, the potential for ground water and
aquifer contamination is high. Reducing waste application rates on soils that have
a moderate limitation diminishes ground water contamination and helps to
alleviate the potential for agricultural waste overloading. If the limitations are
severe, reducing waste application rates and split applications will lessen
overloading and the potential for contamination.”

Field 1’s average depth falls into the severe limitation range. Field 5a has areas
that include both moderate and severe limitations and field 12 has areas that fall
under the moderate limitation. In addition, it is a serious concern that the point
of refusal is epikarst which means that unabsorbed nutrients applied to thin soils
will filter directly into fractured limestone pathways. The Oklahoma State study
identifies epikarst beneath the soil layer for all three fields:

6.2.2 Epikarst Structure _
“The epikarst zone consists of the weathering profile of the underlying
competent bedrock. Epikarst is visible on Field 5a (Figure 12), Field 12
(Figure 13), and Field 1 (Figure 17) as a more resistive to electrically
conductive region below the base of the soil and above the highly resistive
competent bedrock zones. No confirmation borings are available to
evaluate rock properties in these zones on any of the sites. The thickness
of the epikarst zone is highly variable (thicknesses range from 2 to 23
meters or 6.5 to 75.0 feet) throughout each field but averages 4 to 7 meters
(13 to 23 feet) thick.”

AWMFH 651.0703(2) page 7-15 Factors affecting groundwater considered in
planning states the following regarding shallow soils over epikarst:
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“Deeper soil increases the contact time a contaminant will have with mineral and
organic matter of the soil. The longer the contact time, the greater the opportunity
for attenuation. Very shallow (thin to absent) soil overlying permeable materials
provides little to no protection against groundwater contamination.”

Authors of the permit application must acknowledge the scientific soil analysis
performed with public funds by the Oklahoma State team by mapping these three
fields for light and split applications as recommended by the AWMFH
651.0504(d). Likewise, these limitations need to be specifically called out in the
nutrient management plan and spreading areas limited and mapped accordingly.

Comment B5 - This permit should be denied because the
application buffers for fields 7 and 3 do not sufficiently
consider activity areas of nearby high school

The fields appear to be outside the 500 ft range of
buildings as Reg 5 requires, however they are well
within 400 feet of school property and the athletic track
where children will be present.

Field 7 distance is 314 ft. Field 3 distance is 389 ft

4 1 v track
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The seasonality and weather in which children are likely to be active corresponds
with ideal conditions for spreading. ADEQ has the ability to apply conditions to a
permit for unique situations like this where the health of children are a
consideration.

The 500 foot buffer should not only accommodate children’s outdoor activity
areas at the high school, but ADEQ should exercise their legal prerogative to act
on this as a special condition and expand the buiffers to school property to 1,000
feet. The maps should reflect the expanded buffer with the spreadable acreage
recalculated.

Comment B6 - This permit should be denied because the
proposed fields do not have 100 foot buffers completely
surrounding ponds

Regulation 5.406(D) states:

“Application of waste/wastewater shall not be made within 100 feet of streams
including intermittent streams, ponds, lakes, springs, sinkholes, rock outcrops,
wells and water supplies”

Buffers appear to be only partially applied around ponds. The engineer may be
considering down gradients but Regulation 5 does not offer such exceptions.
Ponds need to be fully buffered by 100 ft on all sides. Incomplete pond buffering
occurs for the following fields which should be remapped and spreadable
acreage should be recalculated:

* Field 1, 17.7 ac

* Field 6a, 17.5 ac

* Field 9, 29.6 ac

* Field 13A, 36.9 ac

Field 18, 29.6 ac
Field 19, 13.3 ac
Field 20, two ponds, 24.8 ac
Field 21, two ponds, 49.8 ac

» Field 13B, 15.5 ac * Field 33, 5.9 ac
+ Field 14, 15.1 ac » Field 35, 16.5 ac
» Field 15B, 21 ac » Field 36, 12.1 ac

* Field 15, 28.2 ac

Example:
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Comment B7 - This permit should be denied because the
geologic assessments of spreading soils are inadequate and
not proportional to risks

The comments in Part A discuss the special circumstances of this permit in
regard to the disproportionately high consequences of contamination. The
degree of risk introduced by the permit calls for higher investigative due
diligence. Comment B4 discusses the thin soils underlain by epikarst as
outlined by the Oklahoma State University Electronic Resistivity Study (Fields,
Halihan, 2016). Only three fields were checked in the study, yet two of them had
soils falling into the severe limitation range and one of them had soils falling into
the moderate limitation range. All three fields were determined to be underlain
with highly porous epikarst. The AWMFH 651.0504(d) Soil Characteristics,
depth to bedrock states the following in regard to thin soils:

“The depth to bedrock or a cemented pan is the depth from the soil surface to soft
or hard consolidated rock or a continuous indurated or strongly cemented pan. A
shallow depth to bedrock or cemented pan often does not allow for sufficient
filtration or retention of agricultural wastes or agricultural waste mineralization by-
products. Bedrock or a cemented pan at a shallow depth, less than 40 inches,
limits plant growth and root penetration and reduces soil agricultural waste ad-
sorptive capacily. Limitations for application of agricultural wastes are slight if
bedrock or a cemented pan is at a depth of more than 40 inches, moderate if it is
at a depth of 20 to 40 inches, and severe at a depth of less than 20 inches.”

“Agricultural wastes continually applied to soils that have moderate or severe
limitations because of bed-rock or a cemented pan can overload the soil retention
capacity. This allows waste and mineralization byproducts to accumulate at the
bedrock or cemented pan soil interface. When this accumulation occurs over
fractured bedrock or a fractured cemented pan, the potential for ground water
and aquifer contamination is high. Reducing waste application rates on soils that
have a moderate limitation diminishes ground water contamination and helps to
alleviate the potential for agricultural waste overloading. If the limitations are
severe, reducing waste application rates and split applications will lessen
overloading and the potential for contamination.”
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AWMFH 651.0703(2) Factors affecting groundwater considered in planning page
7-15 states the following regarding depth of soil:

“Deeper soil increases the contact time a contaminant will have with mineral and
organic matter of the soil. The longer the contact time, the greater the opportunity
for attenuation. Very shallow (thin to absent) soil overlying permeable materials
provides little to no protection against groundwater contamination.”

As only three of 38 fields were tested, it is reasonable to expect that many if not
most of the other proposed spreading fields will have similar thin soil limitations
that need to be identified in the nutrient management plan. The upland fields will
be especially prone. All fields should be inspected and tested via electronic
resistivity by a qualified geologist. AWMFH 651.0202(c) Inventory of resources,
page 2-8 states the following: '

“...variations in depth to bedrock or in soil depth, potential for sink- holes, and
fractured or cavernous rock often eliminate use of some types of AWMS
components. Geologic information, including depth to the water table and
geologic reports, should be reviewed for any given site. Onsite geologic
investigations with the assistance of a qualified geologist should be given a high
priority...”.

In addition, the on site geologist should evaluate for “stoniness”, particularly the
upland fields. These should be assigned into one of the three classes as
outlined in AWMFH 651.0504(g) Fraction greater than 3 inches in diameter-Rock
fragments, stones, and boulders, page 5-10.

“Rock fragments, stones, and boulders can restrict application equipment
operations and trafficability and affect the incorporation of agricultural wastes.
Incorporating agricultural wastes that have high solids content may be difficult or
impractical where:

* Rock fragments between 3 and 10 inches in diameter make up more than

15 percent, by weight, (10 percent, by volume) of the soil

« Stones and boulders more than 10 inches in diameter make up more than

5 percent, by weight, (3 percent, by volume) of the soil

« The soil is in stoniness class 2 or higher
Because of this, agricultural wastes applied to these areas may be transported
offsite by runoff and have the potential to contaminate the adjacent surface water.
Local evaluation of the site is required to determine if the size, shape, or
distribution of the rock fragments, stones, and/or boulders will impede appli-
cation or incorporation of agricultural wastes.”

The survey for “stoniness” is particularly important for the fields mentioned in
Comment B3 where fields contain grades between 8 and 15% and incorporation
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is suggested but likely impractical. These limitations need to be identified,
mapped, and planned for in the nutrient management plan.

Comment B8 - This permit should be denied because it allows
application of waste in excess of agronomic need

Section 651.0201(d) of the AWMFH states:

“If wastes are applied to agricultural fields, the application must be planned so
that the available nutrients do not exceed the plant’s need or contain other
constituents in amounts that would be toxic to plant growth.”

Arkansas Regulation 5.405(a) states:

“The waste management plan shall be developed in accordance with Reg. 5.402
and shall address the timing of land application of wastes with respect to the
nutrient uptake cycle of the vegetation found on the land application site(s)...”

Reg 5.402 referenced above is the requirement for compliance with the AWMFH.
The regulation identifies the source of guidance in regard to agronomic “uptake
cycle” and that guidance is clear about nutrient exceedance.

Current fields used under the existing permit ARG590001 have “above optimum”
levels of phosphorus, based on the most recent soil tests performed in December
2015, and no additional applications of phosphorus are recommended. In
addition, the fields proposed to be added under 5264-W have not been soil
tested since April, 2014 and at that date many were also “above optimum” for P
(phosphorus), with no further applications of P recommended. It is safe to
assume that these new fields have likely received fertilizer applications since
April, 2014 and at the least, new soil tests should be required for those added
fields. Any applications of P will be in excess of the vegetation’s nutrient uptake
ability and will exceed agronomic need which will increase the risk of runoff and/
or percolation into groundwater. Winter applications of waste, a modification
approved by ADEQ, is clearly in excess of agronomic need as little if any plant
uptake occurs during winter dormancy periods. '

M.D. Smolen, PH.D. who has 35 years of experience in water quality
management as affected by agricultural waste management states it this way in
a report (Smolen, 2017). For the following, refer to Appendix B8, column; “P-
Nutrient Status”:

Nutrient Management and Waste Disposal
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“The C &H Hog Farms nutrient management plan (NMP) is based on Nitrogen,
resulting in excess Phosphorus application. This amounts to disposal of
Phosphorus as most of the fields already have medium to very high soil test P
levels. Table 1 shows the P-status of each field in the Permit Application with its
most recent Soil Test Phosphorous (STP) and the Phosphorus (P205) fertilizer
recommendation from the Arkansas Cooperative Extension Service, According to
these recommendations these fields need very little or no P205. Note virtually all
the fields included in the NMP, particularly those that were used previously have
“Above Optimum” P-status.”

“In my opinion, application of wastes to fields with P-Status higher than “Above
Optimal” should be considered waste disposal, making them subject to storm
water rules . Considering the number of fields at Optimal or Above Optimal STP,
using a P-basis for nutrient management would severely reduce the amount of
land available for waste application without additional BMPs”.

The Arkansas Phosphorus Index (API) is intended to assess risk posed to waters
of the state by excessive phosphorus applications, yet it inadequately accounts
for soil tests for phosphorus and allows for applications in excess of agronomic
need. The APl is a waste disposal tool and its use is not appropriate when
considering the risk factors as outlined in Part A.

Comment B9 - This permit should be denied because the
Arkansas Phosphorus Index (API) fails to account for karst

As per the University of Arkansas Division of Agriculture document FSA9531
https://www.uaex.edu/publications/PDF/FSA-9531.pdf:

“The Arkansas Phosphorus Index (APl) is used to assess the risk of phosphorus
(P) runoff from pastures and hayland as part of farm nutrient management plan
(NMP) development” (emphasis added)

The API addresses surface runoff only and does not consider risks to
groundwater. A significant weakness of the APl is its failure to consider karst or
any subsurface geological risk factors when determining the risk of waste
applications to waters of the state.

According to geologic maps of the area:

http://www.geology.ar.gov/maps_pdf/geologic/24k maps/Mount
%20Judea.pdf
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C&H and the spreading fields are located in what is widely and scientifically
accepted as a significant karst environment. The presence of karst is not
subjective, but obvious to the casual observer from the weathered dissolution
features in exposed formations throughout the Mt. Judea area.

Croweadhond Boonsoher and Hmestony

For more in depth discussions and references to studies in regard to dye tracing,
hydraulic subsurface flows relative to storm events, and evidence of karst see
Comments: E2, C2, C11, C12. See also Mott, 2016 which states, "The waste
storage ponds and land application sites are predominantly underlain by the
Boone Formation; therefore, karst geohydrology.” Further, a report

titled “Surface-Water Quality In The Buffalo National River, 1985-2011" by

the Watershed Conservation Resource Center, 2017 states:

"The Ordovician through Mississippian rocks [which characterizes the Buffalo
River watershed geology] host a complex karst terrain where losing streams,
sinkholes, springs, and caves dominate much of the landscape. Most of these
rocks are carbonates, either limestone or dolomite. They are particularly
susceptible to dissolution. These rocks are highly permeable to the movement of
groundwater. Subsurface flow directions and rates of groundwater flow are
difficult to predict and may rapidly change based upon the hydrologic events.”

Smolen (2017) had this to say in regard to limitations of the APl in regard to
various aspects including subsurface flows:

Arkansas Pl Shortcomings (API
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“The API, as used in planning the NMP, has several severe shortcomings. First,
although it purports to address risk of degrading water quality, it does not
address some important factors affecting transport to the receiving waters. In
reality it only compares the source term of the Index not the risk of polluting the
receiving waterbody. The Pl was derived from a series of rainfall simulator studies
of runoff produced from application of a synthetic rainstorm on a small area of
soil. This makes it very sensitive to application rate and characteristics of the
waste, but not to many other physical factors such as_karst, surface drainage,
gravel bars, or management factors that affect delivery to the stream.”

“Because it was developed from very short-term, micro-studies, it cannot address

the larger- scale effects of season, groundwater pathways. or weathering,
leaching, or eroding of enriched soils.”

“The API does not address the risk due to increased runoff due to soil compaction
from livestock hoofs or increased drainage efficiency due to subsurface gravel

bars, karst geology. or increased drainage efficiency through surface or

subsurface features.”

Karst and fast moving ground water presents a significant risk factor which
should be taken into account when assessing risk yet is altogether ignored by the
applicable risk assessment tool; the API. If karst was properly factored into the
AP, it is highly likely that the risk categories for most if not all of the C&H fields
would exceed that allowed under the terms of the permit.

Comment B10 - This permit should be denied because of the
extreme difficulty of complying with the application buffer
zones and because compliance is impractical to monitor or
enforce

Many of the fields, particularly the upland ones, include buffer zones which are
so fractured, convoluted and circuitous that the chances of applying waste
outside the buffer areas are very high. Many of the fields, such as fields 13, 15,
16, and 21, are broken into multiple segments by the buffer zones. Fields 1, 2, 4,
6, 8, 10, 13, 14, 15, 19, 20, 21, 22, and 35 include multiple 50 and 100-foot
buffers and some 500 foot buffers to avoid adjacent streams, drainage areas,
ponds, steep slopes, rock outcroppings as well as adjacent homes and property
lines. Flagging or other marking has not been observed demarcating any
exclusion zones and, even if proper flagging was present, the logistics of
navigating and applying swine waste from “honey wagons” to these fields is
difficult at best and the risk of applying waste inside the buffer zones is
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inordinately high. There are no provisions other than “self-reporting” to determine
if waste is being applied in accordance with the buffer zones and the remote
locations of the fields and lack of visible flagging makes it impossible for
concerned citizens to observe and report any violations that might occur.

M.D. Smolen, PH.D. who has 35 years of experience in water quality
management as affected by agricultural waste management states it this way
(Smolen, 2017). Please refer to Appendix B8, column: “Suitability for waste
Application”, and Appendix B10 - Unrealistic Buffer Zones:

Suitability of Fields for Waste Application

“The last column of Table 1 also shows my assessment of each field’s suitability
for waste application based on shape and steepness. Most fields in the NMP have
reasonably good shape, with large open areas where a spray rig could maneuver
easily to follow boundaries of buffer zones. Some, however, have few restricted
areas, or at least areas that are easy to identify. Several fields, however, are so
contorted, with buffer areas and steep slopes, it would be difficult or even

impossible to follow. Examples of fields with severe limitations include fields 2,
4, 6A, 11, 13B, 20, and 21B. Figure 4 shows the example of Field 21A, where an
operator would have difficulty. These six fields include 71.5 acres that should be
removed from the permitted application area.”

Comments submitted by the Arkansas Department of Health in regard to buffer

zones https://www.adeq.state.ar.us/downloads/WebDatabases/PermitsOnline/
NPDES/Permitinformation/5264-W ADH%20Comment

%20L etter 20170307.pdf state:

“Permit requirements for best management practices and stream buffer zones
should be strictly adhered to during the land application of swine wastes to
prevent water-borne pathogens from leaving the sites.”

As noted, strict adherence with the exclusion zones is unlikely and the odds of
pathogens leaving the approved application sites are unacceptably high,
therefore this permit should be denied.

Comment B11 - This permit should be denied because the
nutrient management plan (NMP) proposed application rates
are overly optimistic in regard to current forage management

22 of 98



M.D. Smolen, PH.D. who has 35 years of experience in water quality
management as affected by agricultural waste management and other aspects of
watershed management discusses some assumptions in the nutrient
management plan (Smolen, 2017).

“In writing the NMP, the planner used the APl to set waste application rates that
keep the Pl in the Low to Medium range for each field. They analyzed only summer
and spring seasons, although some winter application was reported each year
under the previous permit, and winter application is the most Risk-prone season
for waste application. The planner considered each field separately to set a
maximum application rate for that field. This seems an acceptable approach to set
upper limits for each field, but is not really a plan for distribution of waste.”

“The API analysis presented in the Permit Application is based on the most recent
waste analyses and the most recent soil tests (about 2 years ago). The planner
assumed in the API that all fields would be managed as rotational grazing at the
highest possible forage yield and the best ground cover condition possible for the
area. Many of these assumptions are not correct and certainly do not represent a
worst- case assessment.”

A definition of “Managed intensive rotational grazing (MIRG)” reads as follows:

“Managed intensive rotational grazing (MIRG), also known as cell grazing, mob
grazing and holistic managed planned grazing, describes a variety of closely
related systems of forage use in which ruminant and non-ruminant herds and/or
flocks are regularly and systematically moved to fresh rested areas with the intent
to maximize the quality and quantity of forage growth.”

“One primary goal of MIRG is to have a vegetative cover over all grazed areas at all
times, and to prevent the complete removal of all vegetation from the grazed areas
(‘bare dirt))”

Smolen confirms the above characterization of rotational grazing and comments
on assumptions made in the NMP. Reference Appendix B11.

Conclusions Regarding Overall Planning of NMP

“The assessment of an upper limits for waste application rates from each source
on each field in two seasons of the year is a reasonable approach to setting
guidelines for each field, but some of the choices for parameters are not correct.
For example, under Regulation 5§ soil testing is only required once in five years,
but STP it is likely to increase drastically in that time. A glaring error is the
designation of “Rotational Grazing” as the use of each pasture. This assumption
is based on a very high level of grazing management, where cattle are moved
frequently from paddock to paddock to assure the forage is harvested uniformly
and has ample opportunity for regrowth before cattle are returned. It gives the .
lowest PI of all options in the Pl spread sheet. Observations by local residents
(Figure 5) indicate some fields are overstocked from time to time, and grass cover
is not maintained in the most healthy, protective state at all times. An aerial view
of Fields 2 and 3 (Figure 6) shows the eroded condition of these fields in mid-
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March 2016. In this case, Field 2 is among those that should not be included in the
Permit.”

Smolen’s reference to “views” can be found as photos in Appendix B11. The
photos show examples of poor management of forage production as well as
evidence of “erodible conditions” from bare dirt. Smolen goes on to discuss API
limitations from livestock use, soil compaction, and erosion:

“The API does not address the risk due to increased runoff due to soil compaction
from livestock hoofs or increased drainage efficiency due to subsurface gravel
bars, karst geology, or increased drainage efficiency through surface or
subsurface features. Another limitation is the API’s treatment of erosion. Erosion
is a very important mechanism for transporting Phosphorus. The P-content of
eroded soil can be so high it can far exceed that predicted by the API. This is
particularly important when assessing risk due to poor grazing management or
overstocking.”

The examples in Appendix B11 are limited and not all of the fields have been
examined to determine if best management practices regarding forage
production have been in effect.

Smolen provides the following summary points regarding fields and forage
management (2017):

* Assumptions of forage production are too high for the area.

e Hay is not harvested from all fields so the nutrients are not removed
efficiently.

» Assumptions of rotational grazing are not correct. In fact, grazing practices in
the area are not as beneficial as planned, estimates of APl are
systematically low.

* A few fields get most of the waste as indicated by historical record.

* The effects of compaction, due to grazing are not recognized.

» the API does not account for erosion of pasture effectively - erosion is very
effective in transferring P to receiving waters.

Evidence of best management practices in regard to sound forage management
should have a direct bearing on the evaluation of the permit. The fact that such
a review is lacking and that optimal management is assumed speaks to the
quality of the NMP in that it is not proportional to the risks described in Part A.

Comment B12 - This permit should be denied because the
operation’s swine waste is phosphorus-rich and current
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application rates will result in significant phosphorus build-up
resulting in discharge into waters of the state

M.D. Smolen, PH.D. who has 35 years of experience in water quality
management as affected by agricultural waste management and other aspects of
watershed management discusses “nutrient imbalances” that can result from hog
waste. From his report dated 2017.

The Problem of Nutrient Imbalance from applying Hog Waste to Agricultural Fields
“The final stage of treatment of manure wastes is the application of waste to the
land as fertilizer to utilize the nutrients in an actively growing crop. Hog manure is
rich in Nitrogen, Phosphorus, and Potassium, which are all essential plant
nutrients, and organic matter that is beneficial to the soil. There may be as much
as 60% loss of soluble Nitrogen during storage in the pond due to volatilization of
ammonia and denitrification (Chastain, 1999}). Consequently, when the waste is
applied to a hay crop, the waste is relatively high in phosphorus and low in
nitrogen relative to crop needs.”

“Because a hay crop needs fertilizer in a ratio of 8: 1: 1 (N: P: K), but the hog
manure has a ratio of about 1: 1: 1, the crop leaves behind most of the P that is
applied. With continued application of manure, the soil test P (STP) will increase
rapidly. Studies have shown that on average STP increases about 20 ib for every
100 Ib of excess fertilizer. Finally, it has been well documented that the
concentration of P in runoff increases with STP, although the actual rate of
increase depends on the soil (Vadas, 2005).”

“The effect of continued application of P-rich waste from 2012 through 2015 can
be seen in the buildup of soil P in the C&H fields shown in Table 4 and in Figure 2
of the Appendix. In a three-year period, STP increased as much as 380%. The P-
enriched soils will continue to be a source of P to the river for many years.”

“The problem of Soil-P-buildup is virtually assured in these fields because the
crop is only harvested by grazing, which removes very little P. Most of this
nutrient is consumed by cattle then redeposited in shady lounging areas and
riparian areas. This exacerbates the water quality issues, first because much of
the manure is deposited in environmentally sensitive areas and second because
the P distribution is not optimal for tor the crop. As can be seen by the STP results
in Table 4, these fields have more than enough P for grazing.”

Where Smolen mentions “Table 17, refer to Appendix B8, column “P-Nutrient
Status”. The U.S. Geological Survey says this about phosphorus effects when
there is too much of it:

“Phosphorus is an essential element for plant life, but when there is too much of it
in water, it can speed up eutrophication (a reduction in dissolved oxygen in water
bodies caused by an increase of mineral and organic nutrients) of rivers and
lakes.”
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As the waters of Big Creek are homogeneous and intermingled with the Buffalo
National River, an “Extraordinary Resource Water’” (ERW), phosphorus build-up
will at some point result in a violation of Reg 2.202 regarding the anti-degradation
of high quality waters which reads as follows:

“Where the quality of the waters exceeds levels necessary to support
propagation of fish, shellfish and wildlife and recreation in and on the water, that
quality shall be maintained and protected unless the State finds, after full
satisfaction of the intergovernmental coordination and public participation
provisions of the State of Arkansas’ Continuing Planning Process, that allowing
lower water quality is necessary to accommodate important economic or social
development in the area in which the waters are located.”

The operation has received no review as per Reg 2.202 in regard to “important
economic or social development’ in the area in which the waters are located that
would allow for an exception to the statute. The phosphorus build-up potential of
the permit is clearly out of line and disproportional to the risk factors as described
in Part A. For this reason alone, the permit should be denied.

Furthermore, Mott, 2016, states:

“Soil phosphorus can be a potential source of contamination to surface water for
both sediment-attached and soluble phosphorus in runoff (NRCS, 2012; Sharpley,
1993). Table 2 (below) was prepared from soil sample results contained in the
NMP prepared for the NOI submitted prior to C and H Hog Farms conducting land
application activities. Guidance from University of Arkansas states that fields are
considered to be above the optimum level for phosphorus (P) when values
exceed 50 pounds per acre (Espinoza et al., 2007). Only fields 12 and 15 were
recommended by the University of Arkansas as needing additonal phosphorus.
All other fields were recommended to receive zero pounds per acre for a “full-
cycle system” (DeHann, Grabs, and Associates, 2012). Based on the soil test
recommendations, out of the 630 acres permitted to receive land application, only
85 acres actually required additional P, and the total recommended P for these 85
acres equates to 3,391 pounds. Furthermore, when the acres are looked at in
total, these 17 fields contain an above optimum surplus of 21,815 pounds of
phosphorus already existing on the landscape.”

“Long-term applications of organic P at rates that exceed the uptake rate of
plants can result in saturation of the adsorption sites near the soil surface. This
results in increased concentrations of both soluble and labile (easily altered) P.
The excess soluble P can either leach downward to a zone that has more
attachment sites, and then be converted to Iabile P or fixed P, or in karst
environments, it could infiltrate conduits and subsurface drainage networks.
Excess phosphorus can also be carried off the land in runoff water. If soils that
have high labile P concentrations reach surface water as sediment, sediment
patrticles will continuously desorb (release P in the soluble form) until equilibrium
is attained. Therefore, sediment from land receiving animal waste at high rates or
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over a long period of time will have a high potential to pollute surface water
(NRCS, 2012).”

“Sandy soils, such as those common to alluvial deposits in the Big Creek
floodplain, may not effectively retain phosphorus (NRCS, 2012). If the ground
water table is close to the surface, the application of waste at excessive rates, or
at nitrogen-based rates, will likely contaminate the ground water beneath those
soils. However, ground water that is below deep, clay soils is not likely to be
contaminated by phosphorus because of the adsorptive capacity of the clay
minerals. Almost half (291 acres) of the application fields used by C and H Hog
Farms have alluvial soils, which commonly have a higher sand content than in-
situ developed soils.”

“Because northwest Arkansas has a substantial CAFO industry, high phosphorus
readings in pasture soils receiving animal waste is a common occurrence. Vast
areas of the landscape could not accept phosphorus if soil test results and plant
uptake requirements were the only criteria applied. To assist landowners and
regulators with estimating the potential for phosphorus to impact waters of the
State, Arkansas has developed the Arkansas Phosphorus Index (API) (Sharpley et
al., 2010). This index uses various factors to estimate likelihood of phosphorus
mobilization. However, this Index is not referenced in the NRCS (2012) guidance
manual. Rather, the NRCS states “Waste must be applied in a manner that:

» Prevents runoff or excessive deep percolation of the wastewater,

- Applies nutrients in amounts that do not exceed the needs of the crop, and

» Minimizes odors from the waste being applied”

“Estimated total waste water production was approximately 2.6 million gallons
per year according to the 2014 and 2015 annual reports filed by C and H Hog
Farms. The ongoing test results from the waste storage ponds and soils, and
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results from recalculations of the Arkansas Nutrient Management Planner with
2009 Phosphorus Index, confirm earlier projections that phosphorus is being
applied at rates in excess of annual plant consumption. Several scientific papers
are accessible at the BCRET website detailing how long-term application of
excessive phosphorus in watersheds results in a slow but steady build-up of
legacy phosphorus in soils and ground water. Once phosphorus outmigration
from the watershed becomes measurable, it can continue for a long time with
lasting environmental consequences (www.bigcreekresearch.org). “

Part C - Geologic and Engineering Site Investigation
Concerns

A clarification on relative site elevations:

Harbor Environmental submitted a work-plan in August of 2016 for drilling a
single bore hole to investigate Dr. Todd Halihan’s west transect (Oklahoma State
ERI study). Although Harbor Environmental provided geographical coordinates
for the planned hole, they failed to provide an elevation. As a result, Harbor later
submitted an addendum on Jan 9th, 2017 with an elevation of the bore hole
ceriified by licensed professional surveyor Johnny R. Tweedle. The original “as
built” engineering plans also show the elevation of the bore hole (see Appendix
C12). These “as built” plans were certified by licensed professional engineer
Nathana Pesta on April 5th 2013. Mr. Tweedle’s certified elevation is higher
than Mr. Pesta’s certified elevation by 16.31 feet. We are unable to identify any
nearby elevations at the facility that are at the height that Mr. Tweedle states.

Several of the comments below discuss elevations of the bore hole relative to the
pond floors and are based on the “as built” elevations. The “as built” drawings
are a term of the permit and are required to show accurate contouring and
relative depths. The “as built” drawings agree with relative depths described in
the permit narrative and are the best and only source that is provided for
examining relative elevations.
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Comment C1 - This permit should be denied because facility
plans do not account for proximity of a waste impoundment to
sensitive groundwater areas as suggested by AWMFH

AWMFH 651.0703 Factors affecting groundwater quality considered in planning
page 7-15 describes a number of engineering considerations for siting and
planning a facility. Under this on page 7-18(i) is Proximity to designated aquifers,
recharge areas, and well head protection areas in which the following is stated:

State water management and assessment reports and the following maps should
be reviewed to ascertain the proximity of sensitive groundwater areas:
- sole source or other types of aquifers whose uses have been designated by
the State
« important recharge areas
+ Wellhead protection areas

Location within the recharge area of a major tributary of a national river, a
designated ERW, qualifies as “a sensitive groundwater area”. Such
considerations not only apply to seepage but to the possibility of containment
failure. The original NOI and the current Reg 5 application do not address this.
Nor does the original NOI provide any evidence that this was seriously
considered. Evidence of due diligence in regard to alternative sitings as
suggested in AWMFH 651.0202 Conservation Planning Process step 6: Evaluate
Alternatives would at least suggest that the investigators considered the
sensitivity of the watershed. AWMFH 651.0801 Process in Chapter 8: Siting
Agricultural Waste Management Systems notes:

“During the planning process, it is critical to arrange and locate the various
AWMS components so they are functional and compatible with the surrounding
land- scape.”

No such alternatives were provided or alluded to. Chapter 7 of the AWMFH
does not require a review for sensitive ground waters, but the circumstances for
which these suggestions are provided are clearly present. The lack of such a
review suggests that there has not been adequate due diligence demonstrated in
the permit application that is proportional to the significant risk factors described
in Part A.
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Comment C2 - This permit should be denied because facility
plans do not investigate groundwater flow direction as
suggested by AWMFH

AWMFH 651.0703 Factors affecting groundwater quality considered in planning
page 7-15 describes a number of engineering considerations for siting and
planning a facility. On page 7-16(b) Groundwater flow direction reads as follows:

“A desirable site for a waste storage pond or treatment lagoon is in an area where
groundwater is not flowing away from the site toward a well, spring, or important
underground water supply”.

“The direction of flow in a water table aquifer generally follows the topography,
with lesser relief. In most cases, the slope of the land indicates the groundwater
flow direction.”

There are two improperly abandoned wells (no sealed liner) and one abandoned
drilied well down gradient from the site. The first well is within 594 ft of the pond
wall. The second (which we wili refer to as B-39 in Brahana’s study) is 1,710 ft.
The drilled well (which we will refer to as B-40 in Brahana'’s study) is 2,066 ft.
Although elevation shows a rise between the ponds and the weils for B-39 and
B-40, the down gradient of flow will not be a straight line. See Appendix C2-A for
well sitings and gradients. The original NOI notes the distance to the nearest
watercourse in SECTION D: SITE SPECIFIC INFORMATION, but does not
mention the wells. Likewise, a 2,000 ft radius map is provided in SECTION E:
FACILITY PLANS (see Appendix C2-B), makes no reference to down gradient
wells. 7-16(b) goes on to discuss alternative flow patterns:

“Radial flow paths and unusual subsurface geology can too often invalidate this
assumption. Consider the case where secondary porosity governs the flow. A
common example is bedrock in upland areas where the direction of groundwater
flow is strongly controlled by the trend of prominent joint sets or fractures.
Fracture patterns in the rock may not be parallel to the slope of the ground
surface. Thus, assuming that groundwater flow is parallel to the topography can
be misleading in terrain where flow is controlled by bedrock fractures.”

As the Boone formation is the predominant geology, epikarst and karst evidenced
by fractures and weathered limestone are the more likely drivers of groundwater
flow direction in regard to this Reg 5 application. Evidence of alternative flows
are discussed in a study published by Dr. John Brahana: August 3rd, 2016
“Characterization of the karst hydrogeology of the Boone Formation in Big Creek
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Valley near Mt. Judea, Arkansas documenting the close relation of groundwater
and surface water”. The study links rapid changes in well levels for B-39 and
B-40 with precipitation events (see Appendix C2-A page 3). Note that the “hand
dug well” in the appendix was not part of this study. Only wells B-39 and B-40
are referenced in the excerpt below.

“For the groundwater wells, time lag was essentially identical to the time lag of
the surface- water stage, indicating that groundwater levels started rising no
later than an hour after precipitation started. Rapid response of the groundwater
level is an indicator that karst conditions facilitate rapid flow of precipitation into
the ground. The magnitude of the water-level increases can be caused by several
factors including: variation of permeability or porosity of the aquifer materials;
variation in storage as the groundwater moves downgradient, variations in the
epikarst (upper eroded zone) at the top of the Boone (BS-39); and variations in
Big Creek alluvium and terrace deposits (BS-40) that directly overlie the Boone in
Big Creek Valley (Braden and Ausbrooks 2003).”

“For the period of record, from May 1, 2015, through early June, 2015, 10 storms
of varying intensity were recorded. Hydrograph records of the wells and streams
indicate that water level rises rapidly after the onset of precipitation in Big Creek
and contiguous basins, with little delay (less than an hour) between the wells and
the streams (Figs. 13, 14, 15). This coincidence of the siart of water- level rise in
the hydrographs reflects the close relation of surface and ground water. The time
to maximum crest of each hydrograph, however, indicates the duration the water
takes to move laterally below ground through aquifers to the hydrologic drains.
Variations in time-to-crest of each of the hydrographs indicate details of the
rainfall intensity and variations in the underground flow system, including
permeability, pre-storm water levels and hydrologic conditions, rainfall
distribution, flow constrictions or constraints for intervening flow paths, and
degree of karstification.”

This study and the corresponding hydrographs in Appendix C2-A page 3 suggest
rapid subsurface water movement as evidenced by changes in down gradient
well levels during storm events. This corresponds with the suggestion by
AWMFH “that secondary porosity can govern flows” and that “Radial flow paths
and unusual subsurface geology can too often invalidate assumptions”. Also
see Watershed Conservation Resource Center, 2017, Brahana, et al, 2017, and
Mott, 2016 regarding likely interbasin transfer of groundwater from one surface
watershed to another.

The authors of the original NOI and the Regulation 5 permit application have not
provided any evidence of due diligence in regard o groundwater flow direction

for either of the down gradient wells or for karstic springs and seeps. Chapter 7
of the AWMFH does not require such an investigation, but the circumstances for
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which these suggestions are provided are clearly present. The lack of a
groundwater flow investigation suggests that there has not been adequate due
diligence demonstrated in this permit application proportional to the significant of
risk factors in Part A.

Comment C3 - This permit should be denied because
permeability determination for liner material does not include
particle analysis as per AWMFH guidance

The AWMFH appended 10D under soil properties page 10D-5 describes the
criteria for determining permeability.

““The permeability of soils at the boundary of a waste storage pond depends on
several factors, The most important factors are those used in soil classification
systems such as the Unified Soil Classification System (USCS). The USCS
groups soils into similar engineer- ing behavioral groups. The two most
important factors that determine a soil’s permeability are:

1. The percentage of the sample which is finer than the No. 200 sieve size, 0.075
millimeters. The USCS has the following important categories of percentage
fines:

- Soils with less than 5 percent fines are the most permeable soils.

- Soils with between 5 and 12 percent fines are next in permeability.

- Soils with more than 12 percent fines but less than 50 percent fines are next
in order of permeability.

- Soils with 50 percent or more fines are the least permeable.

2. The plasticity index (Pl) of soils is another parameter that strongly correlates
with permeability.”

To recap, point #1 is the particle analysis of the soil determining percent of
“fines”. Point #2 is the plasticity index (Pl). To review some of the testing
documents in the original NOI, reference Appendix C3. The information in
Appendix C3 looks at the geologic soil testing process in the original NOI that
resulted from drilling 3 holes: B1, B2, B3. Only B2 and B3 are in proximity to the
ponds so only these samples are used to evaluate liner material (see Appendix
C6). Note that the number of holes drilled does not conform to AWMFH
guidelines (discussed in Comment C6).

First page of Appendix C3 shows 3. Geologic Investigation page from the original
NOIL. The arrow pointing to the statement by the engineer regarding at what level

the liner material will be sourced from bore holes B2 and B3. The chart on the
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page shows the calculated pl/asticity index (Pl) after it has been determined by
lab analysis. The text identifies the unified soil classification system (USCS)
designation as CL - Fat Clay w/sand.

Step 2: The boring log designates the sample numbers from the targeted depth
of 7 to 11 ft where the liner material is to be sourced. The USCS designations
are included here are all CH - FAT CLAY.

Step 3: The Plasticity Index(Pl) is determined by the lab. For B2 sample 5 it is
55. The Pl is one of the two suggested criteria (10D-5 above) for determining
permeability.

Step 4: The unified soil classification system (USCS) designation is noted as
determined visually.

Step 5: Note that the particle analysis has not been performed. All values in the
percent passing column next io sieve size are listed as “N/A”. Sieve and percent
fine is the particle analysis and the 2nd of the two listed criteria (10D-5 above).

Step 6: Although an experienced engineer will likely do pretty well at
determining the USCS visually, a precise determination is suggested by AWMFH
via particle analysis. The USCS of CL in step 1 is different than the USCS of CH
in the bore logs which suggests there are different people in the process making
different estimations.

Conclusions: The engineer has determined only one of the two suggested
criteria for permeability and that is the (PI) plasticity index. The engineer is also
using his experience to estimate the USCS.

The lab determined PI of the samples between 7 & 11’ which will be the depth of
the material used in the liners:

Boring 2, sample 5, Pl: 55
Boring 2, sample 6, PI: 41
Boring 3, sample 5, PI: 22
Boring 3, sample 6, PI: 37

O~

AWMFH states that when the Pl values are above 20, this suggests a flocculated
(blocky) structure subject to high desiccation and shrinkage which also affects
permeability. This high Pl suggests a USCS closer to CH in the type IV
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permeability group (see table 10D-4 in Appendix C3,-page 5 (this document).
For soil types Ill and 1V the AWMFH appendix 10D page 10D-6 under
Permeability of soils states:

“Some soils in groups Ill and IV may have a higher permeability because they
contain a high amount of calcium. High amounts of calcium result in a
flocculated or aggregated structure in soils. These soils often result from the
weathering of high calcium parent rock, such as limestone. Soil scientists and
published soil surveys are helpful in identifying these soil types.

High calcium clays should usually be modified with soil dispersants to achieve
the target permeability goals. Dispersants, such as tetrasodium polyphosphate,
can alter the flocculated structure of these soils by replacement of the calcium
with sodium. Because manure contains salts, it can aid in dispersing the
structure of these soils, but design should not rely on manure as the only
additive for these soil types.”

The facility is located atop the Boone formation which is karst limestone. The soil
laboratory notes in the visual classification “chert fragments”. There is a
likelihood that high calcium limestone is the parent rock of this soil. However,
no tests for calcium levels were mentioned in the geological investigation. The
lack of the particle analysis or determination of calcium levels in the liner source
material suggests weakness in the geological investigation that is not
proportional to the significant of risk factors in Part A.

Comment C4 - This permit should be denied because the
laboratory compaction analysis to determine hydraulic
conductivity uses only one sample

Though the engineers did not perform the particle analysis suggested in AWMFH,
they did perform a laboratory compaction to determine hydraulic conductivity.
The one sample used is described as a “grab sample” (see page 6 of Appendix
C3). The testing documents indicate it came from bore #2 from 7 to11 ft. There
are several problems with using only a single grab sample.

1. Hydraulic conductivity can vary from 7 to 11 ft. We know the P| varies
between from 41 to 55 in bore #2. Also, the level of calcium in soils can
affect permeability, though no calcium testing was performed (Comment
C3). As soil levels approach the soil-to-epikarst transition zone, chert
along with calcium levels will tend to rise. Tai Hubbard, the geologist who
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participated in the Harbor Environmental study suggested the epikarst
zone starts at about 13.5 ft (see Comment C11):

“The highly weathered limestone bedrock and unconsolidated clay intervals
observed between 13.8 and 28.0 ft.bgs. appeared to have the characteristics of
epikarst. With the understanding that epikarst is the weathered zone found at the
interface of unconsolidated soils and bedrock, the Site setting would support this

characterization.”

A single grab sample from 7 ft could have different calcium content
resulting in different hydraulic conductivity than a sample from 11 ft.

2. Hydraulic conductivity can vary between bore hole locations. First it
should be mentioned that AWMFH suggests based on the area of the
ponds that six bore holes should have been drilled (see comment C6).
However, even with only two bore holes the samples have Pl ranges that
vary from 22 to 55. This PI variability can exhibit significantly different

hydraulic conductivity.

In regard to the grab sample used, we don't know the exact depth from which it
was taken and we don’t know the calcium content. Likewise, the soils from Bore
hole #3 which were also used in pond construction have very different P!
readings which can result in variabie hydraulic conductivity. M.D. Smolen, PH.D.
who has 35 years of experience in water quality management as affected by
agricultural waste management and other aspects of watershed management,
had this to say in a report dated Jan 2nd, 2014:

“The liner design was based on a single sample of in situ clay that was used as a
liner. With only one sample, there is no way to determine how consistent this
clay is, and whether or not the conductivity measured is representative of the
entire stock pile. The inspection report from July 23, 2013 indicates that “gravel
to cobble-sized coarse content” was observed in the clay liner (073447-INSP.pdf).
This suggests the final clay liner could be quite different from the sample tested,
which was supposed to be “fat clay.” The presence of coarse particles can
reduce the permeability of the liner. Cracks and rocks are visible in the

photograph by ADEQ, Tony Morris 7/23/13, shown in Figure 1.”
See Appendix C5 for photos referenced above. The single grab sample was

not sufficient to represent overall hydraulic conductivity. This was an
engineering decision that was not proportional to the risks as described in Part A.
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Comment C5 - This permit should be denied because type IV
soils to be used for the liner suggest special considerations in
AWMFH that were not addressed

Please review comments C3 and C4 for background. This discussion assumes
that soils used for the liners were in or near the type IV soils group due to the
high plasticity index (PI) determined by the laboratory analysis. There was no
particle analysis performed to make an exact soil group determination. For soils
types Ill and IV the AWMFH appendix 10D page 10D-6 under Permeability of
Soils states:

“Some soils in groups Ill and IV may have a higher permeability because they
contain a high amount of calcium. High amounts of calcium resuit in a
flocculated or aggregated structure in soils. These soils often result from the
weathering of high calcium parent rock, such as limestone. Soil scientists and
published soil surveys are helpful in identifying these soil types.”

“High calcium clays should usually be modified with soil dispersants to achieve
the target permeability goals. Dispersants, such as tetrasodium polyphosphate,
can alter the flocculated structure of these soils by replacement of the calcium
with sodium. Because manure contains salts, it can aid in dispersing the
structure of these soils, but design should not rely on manure as the only
additive for these soil types.”

As the Boone formation is the predominant limestone geology in the region and
evidence of chert is mentioned in the lab analysis, it is very possible that the soil
has a high calcium content.

AWMFH suggests modification with soil dispersants to achieve permeability
goals. More on dispersant recommendations discussed in AWMFH appendix
10-D page 10D-32:

Design and construction of clay liners treated with soil dispersants
“Previous sections of this appendix caution that soils in groups Il and IV

containing high amounts of calcium may be more permeable than indicated by
the percent fines and Pl values. Groups Ill and 1V soils predominated by calcium
usually require some type of treatment to serve as an acceptable liner. The most
common method of treatment to reduce the permeability of these soils is use of a
soil dispersant additive containing sodium.”

Unfortunately no particle analysis was performed and calcium levels were not

determined either. No mention of a dispersant modification in the geological
investigation of the NOI.
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Under appendix 10D: Construction considerations for compacted clay liners
under Soil Type on page 10D-20:

“The most ideal soils for compacted liners are those in group lil. The soils have
adequate plasticity to provide a low permeability, but the permeability is not
excessively high to cause poor workability. Group IV soils can be useful for a
clay liner, but their higher plasticity index (Pl greater than 30) means they are
more susceptible to desiccation. If clay liners are exposed to hot dry periods
before the pond can be filled, desiccation and cracking of the liner can result in
an increase in permeability of the liner. A protective layer of lower Pl soils is
often specified for protection of higher Pl clay liners to prevent this problem from
developing.”

The notation mentions plasticity levels > 30. Three sources of the liner material
are over > 30. If used in equal parts the average Pl will be 38.75.

el N\

Boring 2, sample 5, Pl: 55
Boring 2, sample 6, Pl: 41
Boring 3, sample 5, PI: 22
Boring 3, sample 6, PI: 37

There is no mention in the NOI engineering of a protective layer of lower Pl soils
as suggested in AWMFH. Note that high Pi soils are generally highly flocculated
(coarse granularity with clods). Although flocculation is suggested, we don’t
know for a certainty since there was no particle analysis. AWMFH Appendix 10D
page 10D-23 states:

Macrostructure in plastic clay soils
“Clods can create a macrostructure in a soil that results in higher than expected

permeability because of preferential flow along the interfaces between clods.
Figure 10D-13 illustrates the structure that can result from inadequate wetting
and processing of plastic clay. The permeability of intact clay particles may be
quite low, but the overall permeability of the mass is high because of flow
between the intact particles.”

This permeability concern with type IV soil is reiterated in AWMFH Appendix 10D
under Permeability of soils page 10D-6:

“Soils in group 1V usually have a very low permeability. However, because of their
sometimes blocky structure, caused by desiccation, high seepage losses can
occur through cracks that can develop when the soil is allowed to dry. These
soils possess good attenuation properties if the seepage does not move through
cracks in the soil mass.”
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Desiccation, cracking, and coarse content consistent with type IV soils with
suggested permeability risk is identified by an ADEQ inspector on July 23 2013.
See Appendix C5 for accompanying photos:

“3.) The wastewater pond liners were observed to have erosion rills, desiccation
cracks and gravel to cobble-sized coarse content within the liner clay. If the liner
is to be exposed for extended periods of time, it should be protected from
deterioration by erosion and desiccation.”

On Jan 23rd, 2014 (six months later), a second ADEQ inspection noted that the
liner desiccation continued to be a problem. See Appendix C5 for photos.

“The holding pond embankments were not stabilized and erosion rills were
found within the inside banks of the holding ponds. Stabilization of the
embankments needs to occur to 1) prevent sediment from entering the holding
ponds which may decrease the capacity of the holding ponds, and 2) ensure the
integrity of the holding ponds are maintained. Please see Photographs 1 and 2.”

The inspector recognized deterioration characteristics consistent with type 1V
soils as an ongoing problem that should have been addressed immediately
following construction as stated in this passage in AWMFH Appendix 10D under
Permeability of soils page 10D-6:

“High plasticity soils like those in group 1V should be protected from desiccation
in the interim period between construction and filling the pond. Ponds with
intermittent storage should also consider protection for high Pl liners in their
design.”

The AWMFH also suggests construction techniques for high Pl soils:

Clods in borrow soil

“If borrow soils are plastic clays at a low water content, the soil will probably
have large, durable clods. Disking may be effective for some soils at the proper
water content, but pulverizer machines may also be required. To attain the
highest quality liner, the transported fill should be processed by adding water
and then turned with either a disk or a high-speed rotary mixer before using a
tamping roller.”

The construction specification does not mention what techniques were used in
laying down the clay liners. M.D. Smolen, PH.D. who has 35 years of
experience in water quality management as affected by agricultural waste
management and other aspects of watershed management, mentions that ponds
will be subject to ongoing exposure issues that may have risk implications:
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“The storage ponds at C&H are designed to be pumped down very close to the
bottom periodically (at least once every 6 months). Consequently much of the
clay liner will be exposed for long periods. This will lead to cracks developing in
the liner, reducing the effectiveness of the seal. [Note cracking has already been
observed during a site inspection on July 23, 2013 (see item 3 in letter from
Jason Bolenbaugh, ADEQ, to Jason Henson in reference 073447-INSP.pdf).] The
NRCS recommends protecting the clay liner from cracking by applying a layer of
lower Pl material over the clay, not allowing the liner to dry out, or using a more
specialized system with dispersants or bentonite added. If the ponds are pumped
dry and cracking occurs at the bottom, consequences could be very serious.”

Conclusion: What is known for sure is that the material used in the liners has a
very high plasticity index (Pl) with chert suggesting the possibility of high calcium
content. No testing for calcium was done. One grab sample was used to
determine hydraulic conductivity for the entire range of material used in the finers
though PI was variable. No dispersant modifications are mentioned. No
protective layer of lower Pl soils is mentioned. Inspections confirm desiccation,
cracking, and coarse content consistent with type IV soils. No protection or
maintenance for the liner for at least six months prior to filling as suggested in
AWMFH. Exposure of liner floor to drying after pump down risks cracking.
Construction technique is not mentioned in specifications. These issues are all
suggestive of a low level of due diligence that is not proportional to the high cost
of potential consequences discussed in Part A.

Comment C6 - This permit should be denied because the
pond subsurface investigation does not conform to AWMFH
guidance

Regulation 5.404 Subsurface Investigation Requirements states:

“The subsurface investigation for earthen holding ponds and treatment lagoons
suitability and liner requirements may consist of auger holes, dozer pits, or
backhoe pits that should extend to at least two (2) feet below the planned
bottom of the excavation.”

The AWMFH 651.0704(4) Guide to detailed geologic investigation page 7-21
goes further suggesting the following for sampling the subsurface where ponds
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are planned. This is noted as to be particularly applicable for complex and
inconsistent environments such as karst.

“For structures with a pool area, use at least five test holes or pits or one per
10,000 square feet of pool area, whichever is greater. These holes or pits should
be as evenly distributed as possible across the pool area. Use additional borings
or pits, if needed, for complex sites where correlation is uncertain. The borings or
pits should be dug no less than 2 feet below proposed grade in the pool area or to
refusal (limiting layer).”

The original NPDES Reg 6 NOI specifies pond area in section C2 “design
calculations” as follows:

« Top of Waste Storage Pond 1 20,857 Square feet
« Top of Waste Storage Pond 2 35,262 Square feet

It should be noted that the Reg 5 permit application specifies different square
footage areas for the two ponds than the original NOI. Likewise the application
also specifies square footage for a total drainage area. None of these figures
agree, but for the purposes of this comment they do not vary enough to make a
difference.

The original NPDES Reg 6 NOI shows records for three borings in the Geologic
Investigation document. These are numbered B-1, B-2, B-3. Only B-2 and B-3
were in the area of the ponds (see Comment C3). Using the guide from AWMFH
page 7-21(4), there should have been at least 6 distributed borings if “pool area”
is interpreted as encompassing both pools. More borings if “pool area” is
interpreted as per pool. It is unclear how much latitude Chapter 7 provides the
engineer regarding the detailed investigation. Certainly the risk factors were
present to justify the AWMFH recommendations. The fact that the engineer
recognized that drilling two holes was important but chose not to follow AWMFH
guidance for the recommended number in the pond area suggests that the
geologic investigation in this permit application is not proportional to the risk
factors as discussed in Part A. The sensitivity of the watershed calls for the
detailed geologic investigation to be revisited prior to the permit being granted.

Comment C7 - This permit should be denied because the
berm subsurface investigation was not performed as per
AWMFH guidance

40 of 98



The AWMFH 651.0704(4) Guide fo detailed geologic investigation page 7-21

specifies the following for sampling the subsurface where ponds are planned:

“For foundations of earthfill structures, use at least four test borings or pits on
the proposed embankment centerline, or one every 100 feet, whichever is greater.
If correlation of materials between these points is uncertain, use additional test
borings or pits until correlation is reasonable. The depth to which subsurface
information is obtained should be no less than equivalent maximum height of fill,
or to hard, unaltered rock or other significant limiting layer.”

The berm walls of the pits are on the opposite sides from the barn and come to
roughly 3351t in length. There were no test borings recorded in the original NOI
geologic investigation. There is a “core trench” noted in the Engineering Plan
Sheets but this was a trench to be filled with material to reduce berm wall
permeability; it was not a geological investigation. That the engineer chose not
to follow the AWFMW detailed investigation guidance suggests that the geologic
investigation in this permit application was not proportional to the risk factors as
discussed in Part A. The sensitivity of the watershed calls for the detailed
geologic investigation to be revisited prior to the permit being granted.

Comment C8 - This permit should be denied as SPAW
modeling for overtopping has not been made available for
peer review

“SPAW” stands for Soil-Plant-Air-Water and it is a modeling technique that
considers pond sizing, waste generation, waste usage, anticipated precipitation,
and other factors to analyze the likelihood of the waste levels overtopping the
pond containment system. M.D. Smolen, PH.D. who has 35 years of experience
in water quality management as affected by agricultural waste management and
other aspects of watershed management, discusses the specific SPAW modeling
done for C & H in a report dated Jan 2nd, 2014:

Review of SPAW Model Analysis
“As required in the AR rules, the designers have analyzed the likelihood of this

waste system overtopping using the SPAW model. Their analysis uses 47 years of
rainfall data from a nearby weather station. The data used are appropriate for this
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analysis. It is unlikely the result would be different if 100 years of historic data had
been available.

SPAW analysis by DHG suggests the two-pond system will not overflow if the
wastes are pumped out every six months. Their simulation shows annual
maximum pond depth to range from 7.0 to 10.8 ft in Pond 2, with average
maximum depth 8.99 ft. The maximum allowable depth in Pond 2 is 11.7 ft (Sheet
15 of DGH Plan sheets). Pages 8 — 25 of Certification and QA-QC Section show the
SPAW printout. Area of the pond(s) used in the SPAW analysis is shown as 0.70
acres., but the “As-Built” drawings show the top area of Pond 2 as 0.76 acres and
Pond 1 is about 0.5 acres for a total of about 1.2 acres. In addition there is also
some contributing area from berms surrounding the two ponds that must be
considered. Therefore, there should be something more like 1.5 acres considered
for rainfall input to the system, or twice the area shown as model input. This is
important because all model calculations of water balance are computed in
volumes (acre-ft) that are sensitive to the area factor.”

“Maximum volume used in SPAW is shown as 5.66 acre-ft (af), which isr
approximately the volume of Pond 2 (about 5.32 af depending on the actual depths
considered for full and empty). Total volume of both ponds should be about 7.40
af. At the end of the SPAW printout, total values for sections of the water balance
are presented on an average monthly basis. The total of all precipitation inputs is
shown as 1.33 af. If this is adjusted for area (0.7 acres), the precipitation amount
would be about 22.8 inches, or about 12 the average annual precipitation for the
area (43.7 inches at Marshall, AR). The model also considers water input from
Bank Runoff, Seepage from Banks, and the waste input from the barns and the
water losses from evaporation, seepage through the liner, and pump down every 6
months. The modeler may have adjusted some of these inputs and outputs to
reflect the system accurately, but it is difficult to determine this from the
information presented.”

“The SPAW printout shows good water balance (this is an important check the
model: on average water inflow must equal water outflow). According to the
model, average annual input (precipitation plus wastewater) is about 10.45 a-f. Of
this, 73% is pumped out and applied to fields, 11.7% evaporates, and 14.6%
leaks.”

Above, Smolen makes suggestions in regard to whether the SPAW model inputs
were the best choices. Below is Smolen’s recommendation regarding the
model:

“I would recommend that the complete details of the SPAW simulation be
requested to check the validity of the modeler’s conclusion that the embankment
will not be overtopped. The SPAW simulation is particularly important for two
reasons; (1) it is used to determine if the waste storage ponds can overflow, and
(2) the design assumes there will NEVER be an overflow event, If overflow occurs,
catastrophic failure of the embankment is likely, because the design does not
include a stabilized emergency spillway.”
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Smolen (2017) notes the following in regard to the need to set a “higher bar” for this
particular pond design:

“The waste holding ponds should be designed and operated to a higher standard
than the NRCS Agricultural Waste Management Field Handbook (AWMFH) because
Regulation 5 requires “no discharge.” The C&H waste holding ponds are sized for
discharge from a 25-yr 24-hr storm. This would be acceptable under a discharge
permit like the Regulation 6 NPDES permit. Regulation 5, however, is a “No
Discharge Permit” and should require a higher standard such as NOAA’s Probable
Maximum Precipitation. The high recreational value of the Buffalo River should
be a basis for designing to a higher standard, such as the PMF, or at least 40
inches of stormwater and freeboard combined.”

A peer review of the engineering details of the SPAW model are appropriate prior
to the consideration of this Reg 5 permit. As Smolen mentions, incorrect
assumptions in the model or flaws in the calculations have potentially serious
consequence as it pertains to the risk level discussed in Part A.

Comment C9 - This permit should be denied because
contingencies for storage pond overtopping are inadequate

AWMFH Appendix 10D, page 41 states the following:

“If overtopping can cause embankment failure, an emergency spillway or overfiow
pipe should be provided.”

M.D. Smolen, PH.D. who has 35 years of experience in water quality
management as affected by agricultural waste and other aspects of watershed
management, has the following to say regarding overtopping contingencies in a
report dated 1/02/2014:

“If the embankment of Pond 2 were overtopped due to unusual weather or poor
management, there would be erosion of the embankment with possible
catastrophic failure. The waste storage ponds are built on the side of a hill with
10% slope, making stability of the embankment structure critical.”

Smolen elaborates in a later report dated 8/28/2015:
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“The two waste storage ponds are situated on the side of a steep slope and
designed to contain all waste, wash water, and rain water, including a 25-yr 24-hr
design storm without discharging. The design meets the requirements of the
CAFO permit and ADEQ, but does not consider the special nature of the Buffalo
River. Because the waste pond design assumes there will be no discharge, the
second pond in the series has no stabilized, emergency outlet. If the pond were to
overtop the embankment due to a very large storm (much greater than the design
storm) or a prolonged period of wet weather, or a combination of wet weather and
extreme storm, there would be a danger of catastrophic failure of the
embankment. Such failure could release as much as 2 million gallons of waste
into the Buffalo River, a disaster not unlike the recent mine waste disaster in
Colorado. In high risk areas, it is standard practice to include a stabilized outlet to
allow discharge without failure of the embankment.”

“In addition, the waste system design assumes that overtopping can be avoided
by pumping wastes from the waste storage ponds to a designated area,
specifically Field 7. This plan is unrealistic, however, for two reasons. First, the
farm does not appear to have a pumping system with sufficient capacity to pump
down the waste storage ponds in an emergency (this is indicated by their request
to use vacu-tankers for pumping down waste storage pond 2 in the Permit
Modification Request), and second because the designated field, Field 7, is one of
the worst places to use for emergency waste disposal because of its location
directly adjacent to Big Creek and its high soil test P. Vacu-tankers or other wheel
vehicles would not be suitable for waste application in extremely wet weather, and
Field 7 is very likely to flood during such a period.”

Smolen again mentions the overtopping risk in comments in 2017:

“Considering the lack of an emergency spillway and the experience of unusually
high rainfall in the Ozarks, the operator should be encouraged to maintain more
than the minimum storage at all times. A picture from the ADEQ inspection report
from 12/30/2015, shows that WSP2 is operated close to the maximum level with
about three months to go before a significant pumpdown is expected.”
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The far side is the top of the 10% slope mentioned that has no stabilized
emergency outlet.

Assumptions that overtopping will never occur is an example of how the

engineering of the storage ponds was not proportional to the risks as discussed
in Part A.

Comment C10 - This permit should be denied because
containment ponds are located within 600 ft of an improperly
abandoned well

AWMFH 651.0702(n) Presence of abandoned wells and other relics of past use
Page 7-15 states:

“The site and its history should be surveyed for evidence of past use that may
require special design considerations of the site relocation. If there is an
abandoned well on the site, special efforts are required to determine if the well
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was sealed according to local requirements. An improperly sealed well can be a
direct pathway for contaminants to pollute an aquifer.”

The AWMHB 651.1004(b) Liquid and slurry manure storage on page 10-23 states
the following regarding agricultural earthen waste storage ponds:

“Earthen storage is frequently the least expensive type of storage; however,
certain restrictions, such as limited space availability, high precipitation, water
table, permeable soils, or shallow bedrock, can limit the types of storage
considered. Table 10-4 provides guidance on siting, investigation, and design
considerations.”

See Appendix C10-B shows a downgrade distance of 594 ft to a hand dug well.

AWMHB table 10-4 (Appendix C10) makes recommendations regarding AWMS
storage ponds in proximity to improperly abandoned wells which can open an
unlined column of water to geologic substrate. The table represents a
“Vulnerability to Risk” matrix and clearly states that when planning AWMF waste
storage, if it is within 600 feet of an improperly abandoned well, the vulnerability
rating is Very High and that the planner should “evaluate other storage
alternatives or properly seal well and reevaluate vulnerability”. The improperly
abandoned well is not recognized in the SECTION D: SITE SPECIFIC
INFORMATION of the original NOI. Likewise, a 2,000 ft radius map is provided
~in SECTION E: FACILITY PLANS (see Appendix C2-B), does not reference the
well. AWMFH 651.0701 Overview of geologic material and groundwater page
7-2 states:

“Many rural domestic wells, particularly in upland areas, derive water from
fractures and joints in bedrock. These wells are at risk of contamination from
waste impoundment facilities if fractured bedrock occurs within the excavation
limits, within feedlots or holding areas, and in waste utilization areas. Fractures in
bedrock may convey contaminants directly from the site to the well and
significantly affect water quality in a local aquifer.”

The geology is predominantly karst (see Comments C11, E2). This suggests a
weakness in the investigation in that the pond locations are too close to this well.
The original NOI investigation does not suggest adequate due diligence
proportional to the significant risk factors discussed in Part A.
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Comment C11 - This permit should be denied because
geologic karst is clearly identified beneath the facility in the
Harbor Environmental single drill hole study

The Water Resources Management Plan for the Buffalo National Rivér prepared
by David Mott and Jessica Laurans for the National Park Service in 2004, says
the following about the presence and behavior of karst in the Buffalo watershed:

“Discrete recharge is a concentrated, rapid movement of water to the subsurface
drainage network, most common in areas dominated by Karst, which is typical in
the Ozarks. Sinkholes and losing streams are examples of discrete recharge. Most
sinkholes and losing streams (where a portion of the reach goes dry) are found to

- be underiain by the Boone formation in northwest Arkansas and most springs
emerge in the Boone, as shown in Figure 19 (Aley, 1999). Groundwater pollution is
most common in limestone and dolomite areas such as the Boone formation
because discrete recharge does not allow for the effective filtration and
absorption of pollutants. Faster travel rates provide less time for bacterial and
viral die off as well. This is important for water quality management of the Buffalo
River since almost 32% of the watershed is underlain by the Boone formation
(Aley, 1982).”

At the C & H facility, Harbor Environmental drilled a single bore hole to a depth of
120 ft as a result of an electronic resistivity study (ERI) performed by Dr. Todd
Halihan of Oklahoma State University published 2016. The slides (Appendix
C11) that resulted from Dr. Halihan's study suggested conductive zones
consistent with high moisture content. The mixture of conductive and resistive
~zones suggests karst typical of the Boone formation. Bore holes were
suggested by Dr. Halihan to “ground truth” the results of the ERI transects.

The Harbor Environmental report unfortunately does not speak directly to the ERI
fransects, but it does strongly detail karst features. Here is their overview of the

geology:

2.2.3 Geology

“The uppermost geologic formation below the site is the Mississippian-age Boone
Formation (Haley, et al., 1993). The Boone formation consists of gray, fine- to
coarse-grained fossiliferous limestone interbedded with chert. Some sections may
be predominantly limestone or chert. The cherts are dark in color in the lower part
of the sequence and light in the upper part. The quantity of chert varies
considerably both vertically and horizontally. The sequence includes an oolite
(Short Creek) member near the top of the Boone Formation in western exposures
and the generally chert-free St. Joe Member at its base. The Boone Formation is
well known for dissolutional features, such as sinkholes, caves, and enlarged
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fissures. Thickness of the Boone Formation ranges from approximately 300 to 350
feet in most of northern Arkansas (McFarland, 2004).”

Note in the following passage in the Harbor report that water used in the drilling
process as a lubricant was lost in the 20 t0 28.5 ft zone indicating the open space
of a fracture or void. Note the terms “weathered and fractured and increased
fracturing”. These are all indicative of karst.

Subsurface Conditions Encountered

“Yellowish red silty clay (CL) with chert and limestone fragments was encountered
from the surface to a depth of 8 feet bgs. This material appeared to be fill soil
placed during construction of the hog farm and adjacent waste ponds. Yellowish
red fat clay (CH) was encountered from 8 feet to 13.5 feet bgs. Fine-grained,
fossiliferous, gray limestone was encountered from 13.5 feet to 20 feet with a six-
inch seam of fat clay as above occurring from approximately 18 feet to 18.5 feet
bgs. Weathered and fractured, fossiliferous gray to buff limestone was
encountered from 20 to 28.5 feet. The driller reported potable drilling water loss in
this zone. Competent, fossiliferous gray limestone (consistent with the Boone
Formation), with some minor fracturing and bedding planes was encountered at
28.5 feet bgs, which generally extended to the TD of 120 feet bgs. Zones of
increased fracturing were encountered around 70 feet and 90 feet bags...”

The boring log selected entries are indicative of karst throughout:

-At 20 ft: “LIMESTONE, fine grained, weathered and fractured, gray (5Y 5/1) to buff,
fossiliferous.”

-At 28 ft: “LIMESTONE, competent w/ some fracturing and bedding planes, gray
(5Y 5/1) to buff, fossiliferous.”

-At 60 ft: “LIMESTONE, competent w/ some fracturing and bedding planes, gray
(5Y 5/1) to buff, fossiliferous.”
At 65 ft: “Fractured”

-At 85 ft: “Increased fractures”

-At 100 ft: “LIMESTONE:, competent, interbedded with thin to medium bes of
shaley limestone, gray (5Y 5/1) fossiliferous.”

The on-site geologist, Tai Hubbard, made this notation:

“The highly weathered limestone bedrock and unconsolidated clay intervals
observed between 13.8 and 28.0 ft.bgs. appeared to have the characteristics of
epikarst. With the understanding that epikarst is the weathered zone found at the
interface of unconsolidated soils and bedrock, the Site setting would support this
characterization.”
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The indication of epikarst at 13.8 to 28 {t below ground level confirms porous
weathered rock at a depth that is above the floor of the ponds with the pond #2
invert at 20 ft below the surface of where the bore hole was drilled (See Appendix
C12 for elevations). The AWMFH table 10-D in Appendix 10D (Appendix C-10 of
this document) notes the following regarding karst in the Vuinerability to Risk
matrix when siting a facility: “/arge voids e.g. karst, lava tubes, mine shafts) as a
very high vuinerability suggesting that the engineer “Evaluate other storage
alternatives”. No such alternatives were considered. As a result, this permit
does not comply with AWMFH guidance.

Comment C12 - This permit should be denied because
containment ponds are located on a geologic foundation near
voids and/or fractures

Harbor Environmental drilled a single bore hole to a depth of 120 ft as a result of
an electronic resistivity study (ERI) performed by Dr. Todd Halihan of Oklahoma
State University published in 2016. The transects that resulted from the study
(Appendix C11) suggest conductive zones consistent with high moisture content.
The concern that prompted the Harbor drilling exercise was possible leakage
and/or fractures near the ponds. The comments and logs from the drilling
process say on several occasions that “no voids were encountered”. However,
there were some very noticeable events in the process of drilling and filling the
bore hole that the members of the Harbor drilling team did not address. In 3.2
Subsurface conditions encountered it states:

“Weathered and fractured, fossiliferous gray to buff limestone was encountered
from 20 to 28.5 feet. The driller reported potable drilling water loss in this zone,”

This loss of water is noted in the drilling log as well. The drilling process uses a
6” turning pipe with water pumped into the pipe and exiting around the sides.
The water pumped in serves {0 a degree as a lubricant and it should all be
recaptured as part of the process unless it is lost into an open subsurface space
of some sort. The Harbor report does not indicate how much water was
recovered vs how much was used, though it should have provided this as it is
critically important. A large void will generally be noticeable during the drilling
process, but not necessarily. A narrow fracture or cobble filled void that may be
of considerable volume may not be noticeable by the driller. An example of
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typical fractures in the Boone formation that would not easily be detected by a
drifler are illustrated in this cross section photo.

' Tlrwenthard Bovnichers sed. Hnsesicn

When filling the hole with cement there was a similar issue encountered
discussed under 3.3 Borehole Abandonment.

“After completion of the drilling and sampling operations and geophysical
logging, the borehole was abandoned in accordance with the Arkansas Water Well
Construction Commission Rules and Regulations (May 2016) and ADEQ Interim
Policy 96-4. The borehole was grouted to the land surface via tremie method (from
bottom up) using Portland cement (no bentonite). Due to fracture zones
encountered in the subsurface, the borehole took more grout than calculated for
its volume (see boring log in Appendix B). Borehole volume was estimated at 23.6
cubic feet (176 gallons). Total estimated grout placed in the borehole was
approximately 280 gallons. The borehole was grouted on Friday, 9/23/16; however,
the driller ran out of grout and was unable to grout the borehole to the surface.”

It is important to note that the loss of grout occurred in the same zone as the loss
of water which was between 20 and 28.5’ (“about 25’ "). Experienced drillers will
do a pretty good job at estimating the amount of grout to mix for filling a hole as
they don’t want to find themselves short. As described above, they pumped all
that they had Friday afternoon and stopped for the day, hoping that the
fracture(s) were narrow enough that the grout pumped would set and seal the
openings. On Monday, the fractures did apparently seal and they were able to
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finish the process. What should be noted is that the fractures may have taken
quite a bit more grout Friday had they chosen to mix additional grout and
continue pumping at that time. The amount of exira grout used before they ran
out was determined to be 23.6 cubic ft, about the size of a small closet. it would
be much more indicative of the size of this subterranean opening if we knew
instead how much water was lost, which was not provided. Experts indicate
that to come across an underground opening like this is generally unlikely with a
single drill hole. This raises some concern in regard to the extent of possible
subsurfaces openings that may exist around the ponds. In fact Tai Hubbard, the
onsite geologist noted the limited scope of the Harbor study:

“Evaluation of lithologic contacts and bed orientations are limited, both
horizontally and vertically, due to the inability to correlate observations collected
at a single location to any other bore holes.”

The extent of voids or fractures can't be known but to find one with only one bore
hole suggests heightened risk. This indication of a subterranean opening tends
to validate Dr. Todd Halihan’s ERI transects which suggest fractures. What we
know for certain is that there is at the very least 23.6 cubic ft area of subsurface
open space at a depth of 20 to 28.5 ft where drilling water was lost and where the
grout would not rise. The elevation of where the bore hole was drilled was
about 914.3 ft (see Appendix C12 page 2) which means the subterranean
opening occurred at an elevation between 894.3 and 885.8 ft (where water was
lost) or 889.3 (where grout would not rise). The elevation of the floor of Pond #2
is 894.3 ft which places a clearly identified opening of some sort roughly even
with the floor of pond 2 or a few feet below.

AWMFH table 10-4 (Appendix C10) that identifies vulnerability to risk, lists “Large
voids (e.g, karst, lava tubes, mine shafts) OR highest anticipated ground water
elevation within 5 ft of invert” as a “Very high” vulnerability and suggests
Evaluate other storage alternatives.

In AWMFH Appendix 10-D under When a liner should be considered the following
is stated:

“Some bedrock may contain large openings caused by solutioning and dissolving
of the bedrock by ground water. Common types of solutionized bedrock are
limestone and gypsum. When sinks or openings are known or identified during
the site investigation, these areas should be avoided and the proposed facility lo-
cated elsewhere.”
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The evidence of subsurface openings discovered so readily this close to the

pond inverts suggests that the impoundment locations present risk that is
disproportional to the surrounding environment as discussed in Part A. Note that
ADEQ has approved a modification allowing for the installation of synthetic pond
liners, but they have not yet been installed. Synthetic membranes are
inadequate to address the risk identified in the Harbor drilling investigation (see
Comment E1). Had an proper subsurface investigation been conducted prior to
construction, AWMFH guidance table 10-4 would clearly have directed that
“these areas should be avoided and the proposed facility located elsewhere”.

Comment C13 - This permit should be denied due to evidence
of perched groundwater close to pond inverts

Please review comment C12 regarding subsurface openings close to the Pond 2
invert.

The ERI transects resulting from Dr. Todd Halihan’s study were compiled as a
result of two separate visits. On the 2nd visit, Dr. Halihan’s team produced ERI
transects on field 1 and also generated four transects around the ponds. Note
his description of the conditions that day:

“Precipitation previous to and during the investigation resulted in both sites
having moist to saturated soil conditions. The site soil of Field 1 was saturated.”

Three of the ERI transects from the study around the ponds noted several highly
conductive zones indicative of moisture in the 13’ to 28’ range.

The bore hole drilled by Harbor Environmental was drilled Sept 21st through the
23rd during and following dry conditions. As this hole was only drilled near the
middle of the west ERI transect, the following discussion is limited to that area.
The Harbor Environmental report noted loss of water at 20 to 25’ and they had
difficulty grouting above 25°. We know for certain (Comment C12) that there is at
least 23.6 cubic ft of subsurface open space at a depth of 20 to 28.5 ft. This
corresponds with where the drilling water was lost and the grout would not rise.

Dr. Halihan’s west transect indicates moisture at this depth. We know that
conditions were very wet and that field 1 which he had tested earlier was
described as “saturated”. The conductivity in Halihan’s west transect suggests
the possibility of perched groundwater in the same subsurface zone where
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Harbor Environmental lost water and grout. See Appendix C13. Dr. Halihan
describes in his report the likelihood of perched ground water in epikarst:

“In geologic settings like northern Arkansas, the epikarst zone is a significant
source of water storage and transmission and many springs have been tapped to
support local communities (Galloway, 2004). These types of groundwater systems
can include perched water tables, which exist above regional water tables. These
are called perched because they are places where low permeability soil or
bedrock layers hold water above an unsaturated zone and often produce springs
on the side of a bluff or sometimes in an open field if the relief is high enough to
expose this feature.”

Tai Hubbard, the on-site geologist monitoring the drilling process for Harbor
Environmental, described this exact zone as characteristic of epikarst which
Halihan points out as a significant source of water storage:

“The highly weathered limestone bedrock and unconsolidated clay intervals
observed between 13.8 and 28.0 ft.bgs. appeared to have the characteristics of
epikarst. With the understanding that epikarst is the weathered zone found at the
interface of unconsolidated soils and bedrock, the Site setting would support this
characterization.”

The Harbor Environmental drilling log confirms subsurface conditions suggesting
that perched groundwater might be supported by consolidated material at the 28’
level.

- At 20 ft: “LIMESTONE, fine grained, weathered and fractured, gray (5Y 5/1) to buff,
fossiliferous.”

- At 28 ft: “LIMESTONE, competent w/ some fracturing and bedding planes, gray (5Y
5/1) to buff, fossiliferous.”

AWMFH 651.0701 Overview of geologic material and groundwater under
Aquifers page 7-7 says this about perched aquifers:

“A perched aquifer (fig. 7-8) is a local zone of unconfined groundwater occurring
at some level above the regional water table, with unsaturated conditions existing
above and below it. They form where downward-percolating groundwater is
blocked by a zone of lesser permeability and accumulates above it. This lower
confining unit is called a perching bed, and they commonly occur where clay
lenses are present, particularly in glacial outwash and till. These perched aquifers
are generally of limited lateral extent and may not provide a long-lasting source of
water. Perched aquifers can also cause problems in construction dewatering and
need to be identified during the site investigation.”
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The elevation of where the bore hole was drilled was about 914.3 ft (see
Appendix C12 page 2) which means the subsurface opening that likely contained
perched groundwater during Halihan’s ERI occurred at an elevation between
894.3 ft and 885.8 ft (where water was lost) or 889.3 ft (where grout would not
rise). The elevation of the floor of Pond #2 is 894.3 ft which places a clearly
identified open space of some sort (Comment 12) within 5 ft of elevation of the
invert of pond #2.

AWMFH table 10-4 (Appendix C10) that identifies vulnerability to risk, lists “Large
voids (e.g, karst, lava tubes, mine shafts) OR highest anticipated ground water
elevation within 5 ft of invert” as a “Very high” vulnerability and suggests
“Evaluate other storage alternatives”.

The evidence of a subsurface opening combined with the saturated conditions
during Halihan’s ERI study and the conductivity shown in the west ERI transect
suggest that the pond impoundment inverts are located within five ft of perched
groundwater tables.

Comment C14 - This permit should be denied because the
pond seepage limit in original NOI design is incorrect

In the original NOI for C & H, pond seepage was estimated for each pond (see
chart below).
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M.D. Smolen, PH.D. who has 35 years of experience in water quality
management as affected by agricultural waste and other aspects of watershed
management, had this to say regarding the calculated seepage rate in a report
dated Jan 2nd, 2014:

“The standard used by DHG for design of the waste storage pond clay liners at
C&H was a seepage rate of 5,000 gal/acre/day, based on recommendation in the
NRCS FOTG and AWMFH. As indicated earlier, these NRCS documents do not
actually set standards but defer to state requirements. The NRCS AWMFH
recommends, “In the absence of a more restrictive State regulation, assume an
acceptable specific discharge of 5,000 galions per acre per day.”

AWMFH states in Appendix 10-D under Detailed Design Steps for Clay Liners, page
10D-15: ,

“If no regulations exist, a value of 5,000 gallons per acre per day may be used. If a
designer feels that more conservative limiting Agricultural Waste Management
Field Handbook seepage is advisable, that rate should be used in computations.”

Seepage levels calculated in the original NOI (above) are somewhat lower than
5,000 per acre per day. Unfortunately, the figures are based on a hydraulic
conductivity test using one grab sample which is hardly representative of liner
materials whose Pl ranged from 22 to 55 and calcium levels that are likely
variable but were not tested for (see comments C4, C5).

M.D. Smolen PH.D. describes his concern in a report dated 8/28/2015:

“The ADEQ permit provides minimal protection from storage pond leakage,
allowing as much as 5,000 gal/acre per day to leak through the clay liner. C&H’s
clay liner was designed based on analysis of only one soil sample and there was
no testing of the permeability of the final liner construction. The high shrink-swell
potential of the liner materials have a tendency to crack when allowed to dry,
increasing the potential for leakage during the cycle of filling and emptying the
ponds. An EPA inspection conducted April 15-17, 2014 found that the upper edge
of the clay liner were protected by erosion control fabric, but did not indicate any
effort to prevent liner cracking.”

An important factor that allows seepage up to 5,000 gal per acre per day is the
manure sealing credit. Construction Guidelines for Impoundments Lined with
Clay or Amendment-treated Soil, page 10-D2 discuss the manure sealing credit.
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“When credit for a reduction of seepage from manure sealing (described later in
the document) is allowed, NRCS guidance considers an acceptable initial seepage
rate to be 5,000 gallons per acre per day. This higher value used for design
assumes that manure sealing will result in at least a half order of magnitude
reduction in the initial seepage. If State or local regulations are more restrictive,
those requirements should be followed.”

“If State or local regulations prohibit designs from taking credit for future
reductions in seepage from manure sealing, then NRCS recommends the initial
design for the site be based on a seepage rate of 1,000 gallons per acre per day.
Applying an additional safety factor to this value is not recommended because it
conservatively ignores the potential benefits of manure sealing.”

Dr. Smolen comments on the manure sealing credit on 1/2/2014:

“NRCS recommendations allow up to one order of magnitude reduction in
permeability due to clogging of liner material by solids from the manure. Credit for
manure sealing is not recommended by NRCS in the most vulnerable situations,
such as areas with karst geology or high seasonal water tables (see Appendix.) “

Smolen refers to the vulnerability to risk matrix table 10-4 which can be found in
Appendix C10 of this document. Below are the vulnerabilities we have
identified in earlier comments that are listed in the above referenced table 10-4
which provides guidance for use of the manure sealing credit. Comment
references are noted in parentheses on the right:

Very High Vulnerability
1. Voids (C12)
2. Karst (C11)
3. Highest groundwater within 5 ft of invert (C13)
4. <600 ft from improperly abandoned well (C10)

The recommendation for all risk options for very high vulnerability doesn’t
mention the manure sealing credit but simply states Evaluate other storage
alternatives.

High Vulnerability
1. Bedrock (assumed fractured) within 2 ft of invert (C11,C12).
2. Highest anticipated groundwater elevation is between 5 and 20 ft of

invert (C13).
3. 600 to 1,000 ft of an improperly abandoned well (C10)

The recommendation for all risk options for high vulnerability is No manure
sealing credit
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Moderate Vulnerability

1. Flocculated or blocky clays (typically associated with high Ca) (C5)

2. Highest anticipated groundwater elevation is between 21 and 50 ft of
invert (C13).

3. 600 to 1,000 ft of an improperly abandoned well (C10).

The "Moderate Risk” selection applies here as the ponds are within 600 to 1,000
ft of an abandoned well. Recommendation is No manure sealing credit

Table 10-4 vulnerability to risk is clear that for this facility, the manure sealing
credit should never have been used. That being the case “NRCS recommends
the initial design for the site be based on a seepage rate of 1,000 gallons per
acre per day’.

Smolen also noted on 8/28/2015:

“The EA indicates that C & H intends to install a HDPE plastic liner in the existing
waste storage ponds. The original concerns for leakage could be alleviated by
installation of such a liner, but retrofitting it to the C&H facility is not a simple
matter. All seams must be carefully welded and tested, and there must be no
organic matter decomposing under the liner as a gas bubble would cause the liner
to float. Until I can be assured this liner is installed properly, my concern for
leakage from the ponds remains.”

See Comment E1 on synthetic membranes - special risk factors.

Comment C15 - This permit should be denied because the
pond liner leakage rate permitted in Arkansas is lax compared
with other state standards making it particularly inappropriate
for a location in geological karst

Smolen (201 7)' states the following regarding the Arkansas leakage standards
compared to those of other states:

Comparison of leakage rate with the rate allowed in other states.

“The leakage rate allowed in Arkansas is higher than many other states. |
reviewed eight state standards, and the “10-State Standard” for comparison. This
analysis (see Appendix C15) showed that most of these states hold animal waste
structures to a higher standard than Arkansas. In this comparison [ looked at
leakage rate based on a 6-foot depth. Ohio’s standard generally allows a leakage
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rate of 277 gal/ac/day, but restricts leakage further in a karst area. Missouri
restricts leakage to 500 gal/ac/day in a basin where potable groundwater might
become contaminated, Oklahoma restricts leakage to 462 gal/ac/day and requires
installation of monitoring wells. The 10-state standard restricts leakage to 500 gal/
ac/day.”

That the Arkansas standard allows ten times the leakage of the 10-state sfandard is
excessive under any circumstances, but to apply the Arkansas standard in a
geologically sensitive karst environment is nothing less that irresponsible, particularly
when considering the disproportionate risk factors as discussed in Part A.

Comment C16 - This permit should be denied because of the
failure to adequately evaluate the impact of breach or
accidental release or to provide an emergency action plan

AWMFH Section 651.0204(a) states:

“A substantive evaluation of the impact of sudden breach or accidental release
from waste impoundments should be made on all waste impoundments.”

No such evaluation has been provided. Pond 2 lacks an emergency spillway or
reinforced embankment and should the pond overtop due to excessive rain, rapid
erosion of the pond bank could occur leading to catastrophic failure (Comment
C9). This contingency should have been addressed as part of a substantive
evaluation of the waste impoundments.

AWMFH Section 651.0204(a) further states:

“Development of an emergency action plan should be considered for waste
impoundments where there is potential for significant impact from breach or
accidental release.”

Smolen (2017) notes that in a situation where the ponds need to be pumped
down quickly: “In an emergency it would be very difficult to operate tank sprayer
equipment”, in that the pump-down process would be slow, and the vacu-tanker
would be impractical for disposing it into saturated fields.

Due to the proximity of Big Creek, and the corresponding risk to the Buffalo
National River, there clearly is the potential for significant impact should a breach
or accidental release occur. Such an emergency action plan was not provided
suggesting a low level of due diligence not proportional io the risks described in
Part A.
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Comment C17 - This permit should be denied because the
original permit, ARG590001, was improperly issued

Failure to issue a construction permit
C & H obtained a discharge permit (NPDES General Permit ARG590001) but

failed to obtain a construction permit. Arkansas law requires that a person
seeking to construct and/or operate a disposal system that discharges industrial
waste or sewage into waters of the State must apply for a state construction
permit. § 8-4-201(4), Ark. Code. C & H Hog Farm is a “waste disposal” facility
and “sewage” includes animal wastes, and “waters of the state” include
underground waters. § 8-4-102, Ark. Code. Arkansas Regulation 6, which
contains Arkansas NPDES regulations governing the permitting of C & H,
requires a state construction permit for operation of wastewater facilities. Ark.
Reg. 6.202(A). ADEQ must approve the application, and a permit be issued and
effective before the activity applied for can begin. Ark. Reg. 6.202(A). The state
permit is not an NPDES permit. Ark. Reg. 6.202(B). It is intended to ensure a
satisfactory design and review of the treatment facility which must meet the basic
design criteria set forth in the "Ten States Standards” unless an exception to
those standards is justified. Ark. Reg. 6.202(B). Those standards are intended
to protect both surface waters and ground waters. In its original application, C&H
stated that it was applying for a permit for a new facility and for a construction
permit,(NOI Form 1, p.2), and describes its treatment system , (NOI Form 1, p. 5,
13) as required by Ark.. Reg 6.202(A). However, no state construction permit was
ever noticed or issued. C&H’s NPDES permit ARG590001 authorizes only
discharges, not construction. C & H therefore has been operating without a

state construction permit in violation of § 8-4-201(4), Ark. Code. Neither C&H’s
application for a Regulation 5 no-discharge permit, nor ADEQ’s draft approval of
permit 5264-W includes any reference to a construction permit and makes no
effort to correct the aforementioned deficiency. Permit ARG590001 was
improperly issued and therefore this permit, 5264-W, should be denied.

Failure to require a review by staff geologists
Comments on draft permit 5264-W have been submitted by Gerald Delavan who,

until retirement in February 2014, worked for 30 years as a Geologist and
Professional Geologist on staff with ADEQ. His comments are incorporated here
by reference and state in part:
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“The initial C&H permit application for a Regulation 6 General Permit was never
reviewed by any of the Professional Geologists working in the Water Division or
by any other ADEQ staff geologists, prior to the permit being issued...The C&H
permit application was reviewed and approved exclusively by the ADEQ Engineers
working in the Water Division. Consequently, any potential problems concerning
the release of liquid waste into the local groundwater supplies from the manure
holding ponds at C&H were never discussed or evaluated by ADEQ Geology staff.
In addition, the potential for waste contaminated surface water runoff to be
discharged into Big Creek and the potential for the infiltration of waste
contaminates into ground water from the land application sites through

the underlying karst limestone geology was never discussed or reviewed by any
ADEQ Geology staff, prior to issuance of the C&H Farm’s initial permit...Given the

sensitive geologic nature of this proposed hog farm location, the appropriate
thing to do would have been for ADEQ Water Division to expand he permit
application review process to include the ADEQ Professional Geologist staff in the
review process...If ADEQ had given its Geologists an opportunity to review and
comment on C&H’s permit application, it is highly unlikely any of the Professional
Geologists performing the review would have signed off on or approved the
proposed permit for the C&H holding ponds locations without requesting
additional geologic data be gathered about the proposed holding pond locations
and proposed land application sites.”

The fact that no ADEQ Geology staff were required to review the original C&H
application, especially given the sensitive location in karst terrain and in the
watershed of the Buffalo National River, reflects a lack of due diligence on the
part of ADEQ when reviewing the application. Permit ARG590001 was improperly
issued and therefore this permit 5264-W, which relies almost entirely on the
previous permit review, should be denied.

Part D - Degradation of Big Creek noted by State
and Federal Agencies

Comment D1 - This permit should be denied because Big
Creek Research & Extension Team (BCRET) testing of Big
Creek immediately downstream of the facility shows
degradation for nitrates
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Nitrates are being measured by the Big Creek Research and Extension Team
(BCRET) of the University of Arkansas Division of Agriculture both upstream and
downstream of the facility and nearby spreading fields Figure 1.
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basis of the BCRET sludy, thi data cleary indicats that the C&H QAFO is cm’tamma!mg
Big Creek with nitrate. From BCRET (2017a; note that explanation was nat given for the
yeliow versus red colorcoding).

Regarding this data illustration, Burkholder (2017) states:

“The data clearly indicate that the C&H CAFO is contributing swine waste -
pollution to adjacent public trust waters. The nitrate levels downstream from this
CAFO commonly are levels that have been shown in other research to be toxic to
sensitive aquatic life (Camargo et al. 2005, Guillette et al, 2005). The nitrate signal
is stronger than the E. coli signal because nitrate does not adsorb to sediment
particles and settle out (Stumm and Morgan 1996); instead, nitrate is highly
soluble and is transported rapidly from swine CAFOs to receiving surface and
groundwaters (Evans et al. 1984, Stone et al. 1998, Ham and DeSutter 2000, Mallin
2000, Krapac et al. 2002), the latter problem being exacerbated in underlying karst
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geology (Mellander et al. 2012, Knierim et al. 2015) which is characteristic of the
region that includes the C&H CAFO (Hudson et al. 2001, 2011).”

Reg. 2.202 on anti-degradation of high quality waters reads as follows:

“Where the quality of the waters exceeds levels necessary to support
propagation of fish, shelifish and wildlife and recreation in and on the water, that
quality shall be maintained and protected unless the State finds, after full
satisfaction of the intergovernmental coordination and public participation
provisions of the State of Arkansas’ Continuing Planning Process, that allowing
lower water quality is necessary to accommodate important economic or social
development in the area in which the waters are located.”

There has been no such finding of economic or social development
“accommodation” published by ADEQ or APC&EC. The statute does not specify
a minimum level of acceptable degradation, so technically the above data which
reports a periodic and consistent finding of increased nitrates downstream of the
facility indicates a violation of the statute. See also Moit, 2016 regarding further
interpretation of BCRET data showing elevated nitrates. Burkholder (2017)
goes on to say:

"Nitrate concentrations at the downstream site have been consistently higher
than at the upstream site on nearly all BCRET sampling dates since swine waste
applications from the C&H CAFO began (BCRET 2014a-d, 2015a-d, 2016a-d)
(Figure 1). During January — November 2016, for example, paired upstream/
downstream data showed that nitrate was substantially lower at the upstream
station than at the downstream station on 40 of 41 sampling dates;
concentrations were comparable on the remaining one date. Elevated nitrate
levels near swine CAFOs are commonly used as an indicator of swine waste
discharge; the wastes initially are high in ammonia, but over short distances
during transport the ammonia is oxidized to nitrate (Dewi et al. 1994). Nitrate
levels at the downstream site typically have been two- to three-fold higher than at
the upstream site; sometimes the difference has been as high as 25-fold”

As elevated nitrates are very likely due in whole or in part to discharge from C &
H, this permit should be denied.

Comment D2 - This permit should be denied because Big
Creek Research & Extension Team (BCRET) testing of Big
Creek immediately downstream of the facility shows
degradation for E.coli
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In a report prepared for BRWA titled, "Assessment of Environmental Data and
Draft Regulatory Changes Regarding the C&H CAFOQ, Including the Present Draft
Permit, JoAnn M. Burkholder, Ph.D., 27 March 2017” Dr. Burkholder, an expert in
water pollution assessment and water quality monitoring and research in
freshwaters and estuaries with more than 30 years of experience in research on
nutrient pollution and its effects on aquatic ecosystems, including peer-reviewed
publications on the impacts of concentrated (confined) swine and poultry feeding
operations (CAFOs) on surrounding natural resources, states:

“...considering BCRET data from January through November of 2016 (BCRET
2016d), the median of excessive E, coli densities at the upstream station was
986.7 (n = 8). During the same year, the median of excessive E. coli densities at the
downstream station was much higher, 1,732.9 colonies/100 mL (n = 7). Fecal
bacteria such as E. coli tend to adsorb (“stick”) to sediment particles and, thus,
settle out of the water column to the bottom sediment as the water moves
downstream (Burkholder et al. 1997 and references therein). Thus, if the only
source of E. coli to the downstream station was contamination upstream from the
C&H CAFO, the median of excessive E. coli densities would be much lower at the
downstream site than at the upstream site. Instead, the median of excessive E.
coli densities at the downstream site is nearly double that of the upstream site.
These data indicate that the C&H CAFO is discharging E. coli bacteria which are
contributing to the pollution of Big Creek in the CAFO area and downstream
waters. “

Elevated E.coli introduces a health risk into a tributary that is intermingled and
homogenous with an extraordinary resource water (ERW). In the interest of
public health and safety, this permit should be denied.

Comment D3 - This permit should be denied because the
National Park Service has notified ADEQ of Big Creek
Impairment

In a letter dated October 6, 2015, Kevin Cheri, Superintendent for the National
Park Service (NPS) to Director Keogh of ADEQ noted the following (excerpt):

“NPS has also been monitoring the United States Geological Survey (USGS) sites
collecting dissolved oxygen data on tributaries to the Buffalo River. Two of these
sites have chronically been below the allowable limits in Regulation 2.505. These
are Bear Creek near Silver Hill (USGS Site 07056515) (ADEQ site- BUFT12) (Figure
2) and Big Creek at Carver (USGS Site 07055814) (ADEQ site- BUFT06) (Figure 3).
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These streams have had minimum dissolved oxygen values of 3.9 and 4.5 mg/L,
respectively, well below the standards.”

“As dissolved oxygen is very important for aquatic life, particularly for species
such as freshwater mussels, and such species are part of the suite of scenic and
scientific resources Congress expected to be conserved when the Buffalo
National River was established, NPS needs the assistance of ADEQ in
determining the sources of low dissolved oxygen and reducing or eliminating
these sources. We feel that both of these streams should be placed on the
"Impaired Waterbodies" list pursuant to Section 303(d) of the Clean Water Act.”
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In a letter dated February 25, 2016, Kevin Cheri, Superintendent for the National
Park Service (NPS) to Director Keogh of ADEQ noted the following (excerpt):

“On QOctober 6, 2015 | sent a letter (Attachment 2) to Arkansas Department of
Environmental Quality (ADEQ) asking that you consider placing three tributaries
of theBuffalo River on the Impaired Waterbodies List pursuant to Section 303(d)
of the Clean Water Act. To date, | have not received any formal correspondence
relative to my request. My staff has reviewed the draft 303(d) streams list
published on your website (ADEQ,2016) and see that these three sireams are not
in the draft list. I would like to receive documentation explaining why these
streams were not listed in the draft 303(d) list.”

The above two letters focus on low dissolved oxygen levels as the justification for
an impairment listing. An additional letter was sent on March 16, 2016 to
director Keogh where there is a concern expressed in regard to E. coli (excerpt):
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“Assuming that Big Creek is not part of an Extraordinary Resource Water,
Ecologically Sensitive Waterbody, or Natural and Scenic Waterway (ERW, ESW, or
NSW) the upper E. coli limit is 410 colonies per 100 mi (410 col/100mli). Data from
BCRET (Big Creek Research & Extension Team), during the primary contact
period in 2014, shows E. coli exceeded 410 col/100mli in six of twenty-two
samples for a 27% exceedance. According to Regulation 2.507, for assessment
of ambient waters as impaired by bacteria, the E. coli standard shall not be
exceeded in more than 25% of samples in no less than eight samples taken
during the primary contact season.”

The full March letter can be found in Appendix D3. In summary, NPS has pointed
out impairment evidence in regard to both low dissolved oxygen as well as
elevated E. coli.

Since the submission of the above letters, the National Park Service has
commissioned a report, "Permitted Concentrated Animal Feeding Operation
Assessment Buffalo National River, Arkansas" by David N. Mott November 2016.
This report includes extensive discussion of impairment of Big Creek, and
potentially the Buffalo National River, due to elevated nutrients and bacteria in
Big Creek.

Considering that Big Creek waters are contiguous and intermingled with waters
of a designated ERW, the high level of ecological and economic risk as
discussed in Part A justifies a delay of a requested Reg 5 permit until the
degradation issues in regard to Big Creek are fully resolved. Full compliance
with Reg. 2.202 on anti-degradation of high quality waters should be enforced. If
it is determined that C & H contributes in whole or in part to the impaired status of
Big Creek, the permit should be denied.

Comment D4 - This permit should be denied because the
Arkansas Game and Fish Commission concurs with National
Park Service recommendation of Big Creek impairment

Chris Racey, Chief - Fisheries Division, Arkansas Game and Fish Commission
wrote to Jim Wise of ADEQ on March 16, 2016 (excerpt):

“AGFC Biologists are also concerned with the Dissolved Oxygen levels of Big
Creek, a Buffalo River tributary in Newton County near Gene Rush Wildlife
Management Area. Summer algal blooms, likely caused by excess nutrient levels,

65 of 98



appear to be impairing this creek. Smalimouth bass require 6.0 mg/L DO for
optimal growth, and this water quality standard is not being met for several
months of the year, per the USGS gage station at Big Creek. We concur with the
recommendations of the National Parks Service that Big Creek should be
considered for the list of 303(d) streams.”

Comment D5 - This permit should be denied because the
U.S. Geological Survey study indicates impairment of Big
Creek

On December 15th, an Assessment Methodology session was sponsored by
ADEQ at their N Little Rock headquarters to review with selected stakeholders
the process for producing the 303(d) list. During this meeting, Billy Justus and
Lucas Driver of the U.S. Geological Survey (USGS) Lower Mississippi-Gulf Water
Science Center presented a slide presentation entitled: An Evaluation of
Continuous Monitoring Data for Assessing Dissolved-Oxygen in the Boston
Mountains. Big Creek was one of five waterbodies reviewed in the presentation.
Notable was the slide listed in Appendix D5 showing dissolved oxygen at 20.5%
of unit values below 6mg/L.. The exceedance level over which impairment is
indicated is 10% at 20 degrees centigrade. These USGS statistics show a clear
indication of impairment.

Considering that Big Creek waters correspond to waters of a designated ERW,
the high level of ecologic and economic risk as discussed in Part A justifies a
delay of a requested Reg 5 permit until the impairment issues on Big Creek are
fully resolved. Reg. 2.202 on anti-degradation of high quality waters must be
given precedence over this permit. If it is determined that C & H contributes in
whole or in part to the impaired status of Big Creek, the permit should be denied.
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Part E - Miscellaneous Concerns

Comment E1 - This permit should be denied because
synthetic flexible membranes for ponds can no longer be
safely installed and they present a special set of risks for the
circumstances of this particular permit

On June 5th, 2014, ADEQ approved a modification to permit the retrofit of a
synthetic membrane liner which the operation owners hoped would assuage
public concerns. That modification for a retrofit, yet to be implemented, carries a
unique set of risks. They are as follows:

1. Once the liquid is removed, fecal sludge must also be removed from the pond floors
before liners can be installed. Sludge removal will inevitably disturb the existing clay
liners and likely the underlying soil and groundwater increasing the possibility of
subsurface contamination. ’

2. When the liners are installed over the clay which contains embedded residual organic
waste, decomposition can produce methane and other gasses. This gas accumulation
beneath the liner can cause it to displace and float to the surface. This can result in
rupture, seam failure, or leakage.

3. Seam failure, punctures, and mechanical damage have caused liners to fail and leak.
Once liners are in place there is no way to tell if they have been compromised and leaks
could occur for years without detection.

4. Retrofitting liners over actively used ponds is an entirely different and more complex
challenge than installing them in a newly constructed pond. This has never been
attempted in the state of Arkansas and it is likely there are few qualified personnei that
could ensure a successful result. Tom Aley, a licensed Arkansas geologist and karst
expert states that: “inadequate preparation of the ponds for liners will compromise the
leakage integrity of the synthetic liners even if they are well installed”.

5. There is evidence of epikarst close to the ponds above the pond inverts, and fractures
and/or voids with evidence of perched groundwater within a depth of five ft of the
inverts. '

The points illustrate clear technical differences between installing a liner on a
freshly constructed impoundment, as opposed to a retrofit which has never been
done in the state of Arkansas. The Technical Field Guide for Arkansas as
identified in Reg 5.402 identifies under the USDA-Natural Resources
Conservation Service, Practice 521A - Pond Sealing or Lining, Flexible
Membrane identifies the estimated costs and needed skills for installing a
synthetic membrane, but the standardized nature of these estimates imply that
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they are applicable to newly constructed pits. Retrofiiting a synthetic membrane
over fecal saturated clay liners presents an entirely different set of technical -
challenges not to mention additional costs. There are no known installers in
Arkansas that have performed this uncommon operation, and there is no
identified best practice in the Technical Field Guide for Arkansas references for
performing this kind of retrofit.

The approved pond liner retrofit is of notable concern as it is possible that ADEQ
will view this as a solution to the comments in Part C regarding geological issues,
and also Part D regarding degradation. Unfortunately, not only does a synthetic
liner at this stage present unique risks, it would not satisfy the very serious
vulnerabilities identified by comments: C10, C11, C12, and C13. It has been
subsequent to the pond liner modification approval that indications of subsurface
karst, epikarst, voids, fractures, and perched groundwater have been revealed by
Dr. Halihan’s ERI transects and validated by the Harbor Environmental drilling
exercise. These risks were unknown at the time ADEQ approved the synthetic
liner permit modification in June of 2014. When the circumstances of each of
these four comments (C10 thru 13) are applied to the AWMFH Appendix 10D
vulnerability to risk matrix (Appendix C10 of this document) the vuinerability is
identified as “very high” and the recommendation is: -“Evaluate other storage
alternatives”. The 10D vulnerability to risk matrix is not suggesting mitigation of
the impoundment, but that it never should have been constructed at that location
based on the risk factors present.

The take-away is that ADEQ’s approved synthetic liner modification is now
outdated because of what has come to light in recent studies. The approval of
the pond liner modification should be rescinded.

If this was a new facility in a different location, BRWA would contend that
synthetic membranes should be a required term of the permit, not merely an
aliowed modification. However, given what is how known about the location, a
synthetic membrane will not address the risk factors identified, not to mention
that the technology presents its own unique risks in regard to the challenges of a
retrofit. Synthetic liners are not appropriate at this stage when considering the
risk in Part A. For this reason alone, the permit should be denied.
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Comment E2 - This permit should be denied because karst as
a predominant and well known geological risk factor in the
Springfield Plateau and topographic vicinity of the facility and
its spreading fields, is not recognized or investigated
adequately in either the prior or current permit application

The AWMFH devotes the entirety of Chapter 7 to guidance around “Geologic and
Groundwater Considerations”. AWMFH 651.0702 Engineering Geology
Considerations in Planning states the following under Part (I) Topography:

“Karst topography is formed on limestone, gypsum, or similar rocks by
dissolution and is characterized by sinkholes, caves, and underground drainage.
Common problems associated with karst terrain include highly permeable
foundations and the associated potential for groundwater contamination, and
sinkholes can open up with collapsing ground. As such, its recognition is
important in determining potential siting problems.”

The original Environmental Assessment (EA) with a finding of no significant
impact submitted by the Farm Services Agency (United States Department of
Agriculture) on Sept 26th 2012, does not discuss any topographic concerns.

The words “karst” and “groundwater” are conspicuously absent. Neither does
the original permit or the new permit application mention karst as a risk factor.
The original EA of 2012 was challenged as insufficient and a court order was filed
12/2/2014 by U.S. District Judge D.P. Marshall finding that Farm Services Agency
(FSA) and Small Bus Administration (SBA) violated the provisions of the National
Environmental Policies Act (NEPA) and the Endangered Species Act (ESA) and
that they “arbitrarily and capriciously guaranteed the loans” to C & H Hog Farms.
The court required the agencies to re-do their “cursory and flawed”
Environmental Assessment.

A new Environmental Assessment was submitted by FSA in August of 2015.
The rewritten EA provided responses to concerns regarding the original EA, one
of which was that the original EA did not consider karst. The response of the
2015 EA on the subject of karst topography was as follows (excerpt page 22
under “Karst”):

“As stated in Section 3.3 of the EA, the soluble nature of limestones gives rise to

karst terrain in the southern Ozarks region. Highly soluble conditions in certain
areas of the Buffalo River watershed, distant from the C&H Farms, including the
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western and north-central parts of the watershed, have produced pervasive
occurrence of karst features, including caves, sinkholes, springs, and sinking
streams (Hudson et al. 2001 and Soto 2014). However, the C&H Hog Farms site
and vicinity do not exhibit strongly developed karst landforms as demonstrated
by a review of the Mt. Judea USGS 7.5 Minute Topographic Quadrangle Map and
aerial photograph information. Our topographic and aerial photography review
indicates that limited numbers of karst ponds are located on upper reaches of
floodplains, where a separation of shallow perched groundwater in alluvial and
epikarst (Hudson et al. 2013) from deeper groundwater in the Boone Formation
may explain development of sinkhole ponds in overburden, due to dewatered
secondary porosity in the underlying bedrock.”

Expert testimony specifically directed to this topographic overview in the 2nd EA
was provided on 8/27/2015 by Tom Aley, a professional licensed geologist
specializing in karst in Arkansas as well as in the Mt. Judea area (the EA writers
were not licensed in AR):

“In karst areas the adjective “Dry” is commonly applied to streams and valleys
where the proportion of surface water lost to the groundwater system is
exceptionally great. The vicinity of the C&H Hog Farm is characterized by an
exceptionally large proportion of the surface water being lost to the groundwater
system as illustrated by the following:

» Dry Creek, a stream with a topographic basin of 7.23 square miles, is
located along the southern margin of the hog farm operations. Three
of the manure disposal fields (Fields 15, 16, and 17) are
topographically tributary to Dry Creek.

» Dry Branch, a steam tributary to the Left Fork of Big Creek at a point
11,600 it west of Field 5.

e Dry Branch, a northward flowing stream tributary to Big Creek. The
small community of Mt. Judea is on the ridge between Dry Branch (to
the east) and Big Creek (to the west) and roughly parallels Big Creek.
Dry Branch is within 2200 ft of of Field 1 and is 3,500 to 6,100 feed
from Fields 5,6,7,9, and 10.

The hog farm operation is bordered on the west, south, and east by
streams named Dry Creek and Dry Branches. The hog farm operation is
on the Mt. Judea 7.5 minute topographic quadrangle map. There are
few if any other 7.5 minute quadrangle maps in the karst areas of north
Arkansas that a have three separate streams with the adjective “Dry” in
the name. The hog farm is clearly in the middie of a well developed
karst area.”

Dr. Todd Halihan of Oklahoma State University who performed an Electrical
Resistivity Study (ERI) on three of the facility spreading fields entitled: Electrical
Resistivity Surveys of Applied Hog Manure Sites, Mount Judea, AR (2016). Dr.
Halihan characterized observations of the three fields in the Executive Summary
of his report:
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Several datasets were collected and the following observations were made from

the ERI data:

- ERI provided delineation of boundaries between soil, epikarst, and competent
bedrock.

- The potential for rapid transport pathways in the underlying bedrock as joints or
potential karst features were observed as conductive electrical features in a

resistive background.
- Soil depth was measured to range from 0.5 to 3.5 meters (1.5 to 11.5 feet). On

Fields 5a

- and 12, the thickness of soil increases moving toward the stream and thins
towards higher elevations. This is consistent with the thickening of the alluvium
as it is deposited closest to the stream.

- The average epikarst thickness is highly variable, ranging from 2.0 to 23.0
meters thick (6.0 to 75.0 feel).

Tai Hubbard, the on-site geologist monitoring the drilling process for Harbor
Environmental, described a specific zone as characteristic of epikarst between
the barns and the holding ponds:

“The highly weathered limestone bedrock and unconsolidated clay intervals
observed between 13.8 and 28.0 ft.bgs. appeared to have the characleristics of
epikarst. With the understanding that epikarst is the weathered zone found at the
interface of unconsolidated soils and bedrock, the Site setting would support this
characterization.”

Likewise the Harbor Environmental drilling log uses geologic terminology to
describe features encountered at increased depths; terms that include:
“fractures”, “increased fracturing”, “weathered fractures”, and “bedding planes”,
all terms indicative of karst. M.D. Smolen, PH.D. who has 35 years of
experience in water quality management as affected by agricultural waste and
other aspects of watershed management, had this to say (2017):

“Recent electrical resistance study by Halihan and Fields suggested, and follow-
up drilling by Harbor Environmental confirmed, that the ponds and the application
fields are all underiain by Boone Formation limestone. This limestone, clay, and
chert geology is noted for fractures and karstic groundwater features. Although
leakage from the ponds has not been confirmed to date, any seepage or direct

leakage from the ponds would be transmitted to groundwater and ultimately to the

Buffalo River. The fact that Harbor Environmental did not confirm any ground
water contamination is not conclusive because they only drilled one hole.”

David Mott in a 2016 report for the National Park Service states:
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"The waste storage ponds and land application sites are predominantly underlain
by the Boone Formation; therefore, karst geohydrology”.

Further, a report titled “Surface-Water Quality In The Buffalo National River,
1985-2011” by the Watershed Conservation Resource Center, 2017 states:

"The Ordovician through Mississippian rocks [which characterizes the Buffalo
River watershed geology] host a complex karst terrain where losing streams,
sinkholes, springs, and caves dominate much of the landscape. Most of these
rocks are carbonates, either limestone or dolomite. They are particularly
susceptible to dissolution. These rocks are highly permeable to the movement of
groundwater. Subsurface flow directions and rates of groundwater flow are
difficult to predict and may rapidly change based upon the hydrologic events.”

Dr. Van Brahana produced a peer reviewed report (in press 2017) entitled:
“Utilizing Fluorescent Dyes to Identify Meaningful Water-Quality Sampling
Locations and Enhance Understanding of Groundwater Flow Near a Hog CAFO
on Mantled Karst—Buffalo National River, Southern Ozarks”. Dr. Brahana’s dye
tracing results can be observed topographically in Appendix E2.  In this
appendix illustration the swine facility and many of the primary spreading fields
lie directly in the path between the dye introduction point and the corresponding
dye detection points. Dr. Brahana'’s conclusions were as follows:

Based on the results of the dye tracing described herein, the following
observations of groundwater flow in the Boone Formation in the Big Creek study
area can be used for designing a more reliable and relevant water-quality
sampling network to assess the impact of the CAFO on the karst groundwater and
to gain further understanding of the karst flow.

1. Although the study area is mantled karst, subsurface flow is very important,
and forms a significant part of the hydrologic budget.

2. Groundwater velocities in the chert/limestone portion of the middle Boone
Formation were conservatively measured to be in the range of 600-800 m/d.

3. Conduits in pure-phase limestones of the upper and lower Boone have flow
velocities that can exceed 5000 m/d.

4. Groundwater flow in the Boone Formation is not limited to the same surface
drainage basin, which means that anomalously large springs should be part of
the sampling network (Brahana, 1997).

5. Because the Buffalo National River is the main drain from the study area, and
the intensive contact of the river water by uses such as canoeing, fishing,
swimming, and related activities, large springs and high- yield wells should be
included in the sampling network.

6. Maximum potential transport times of CAFO wastes from the land surface
appear to be greatest during and shortly after intense precipitation events.
Minimum groundwater flow occurs during droughts. Sampling should
accommodate these considerations.
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The history of both the old and new permit applications and the corresponding
EA (both old and new) appear to have avoided the discussion of karst as a risk
factor and have only acknowledged it vaguely when forced to respond directly,
despite the fact that the AWMFH devotes extensive guidance on its recognition
as it pertains to risk factors and design considerations. This failure to
acknowledge even the possibility of the presence of karst suggests a low level of
investigative due diligence that is not proportional to the high cost of potential
consequences discussed in Part A.

Comment E3 - This permit should be denied because ADEQ
failed to comply with specific standards as defined in
Regulation 2.505 in the issuance of the original NPDES
permit, demonstrating a lack of oversight that is not
proportional to risk

Under the Clean Water Act (U.S.C 33 Section 1362 (14)), CAFOs are defined as
point sources. The original C & H permit# ARG590001 was a Regulation 6
NPDES permit under which CAFOs are considered a point source discharge.
As a result, Regulation 2.505 applies for determining effluent discharge limits.
The applicable part of the regulation reads as follows:

For purposes of determining effluent discharge limits, the following conditions
shall apply:
(A) The primary season dissolved oxygen standard is to be met at a water
temperature of 22°C (71.5°F) and at the minimum stream flow for that
season. At water temperatures of 10°C (50°F), the dissolved oxygen
standard is 6.5 mg/L.
(B) During March, April and May, when background stream flows are 15 cfs
or higher, the dissolved oxygen standard is 6.5 mg/L in all areas except the
Delta Ecoregion, where the primary season dissolved oxygen standard will
remainat5mg/l. (
(C) The critical season dissolved oxygen standard is to be met at maximum
allowable water temperatures and at Q7-10 flows. However, when water
temperatures exceed 22°C (71.6°F), a 1 mg/L diurnal depression will be
allowed below the applicable critical standard for no more than 8 hours
during any 24-hour period.

ADEQ in a stakeholder discussion regarding the Assessment Methodology which
covers the same standards (as above), indicated that this is a standard
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methodology to be employed prior to approving a permit on streams that have a
point source discharge. As this would have been a step required of ADEQ prior
to approving the original permit ARG590001, data or evidence of a model run on
Big Creek (Newton Co) using these effluent standards has been repeatedly
requested. ADEQ has been unresponsive.

The Regulation 5 permit that is presently being applied for is a “no discharge”
permit, so Regulation 2.505 is no longer applicable. What is notable is that
ADEQ has not consistently followed Arkansas laws and regulations in regard to
permitting this facility. As noted in comment A1 regarding risk, ADEQ has a
critical role to play to ensure that special circumstances with significant
consequences are engineered appropriately. When ADEQ demonstrates a
disregard for the regulations in the permitting process, their ability to act in a role
of independent oversight must be examined, particularly considering the risk
factors as outlined in Part A.

Comment E4 - This permit should be denied because an
increase in the permitted number of swine at the facility
violates the moratorium as defined in Regulation 5.901(D)

Reg 5.901(D) states, “A permit renewal, permit modification, or new permit
issued pursuant to Reg. 5.901(C) shall not increase the number of swine
permitted at a facility.” The current C&H NPDES permit allows for 2,500 sows
and 4,000 pigs. The new draft permit includes 2,672 sows, an approximately 7%
increase in gestating and lactating sows. But the number of pigs has been
reduced from 4,000 to only 750, based on the estimated average present at any
time. However, annual production is more meaningful and common sense
indicates that an increase in the number of sows will result in an increase in the
number of pigs (in this case 78,000 per year) and consequently the amount of
waste produced annually. According to “The National Hog Farmer”, http:/
www.nationalhogfarmer.com a gestating sow on average will have 2.6 litters per
year and produce 29.1 piglets per sow per year surviving through weaning.
Weaning takes up to 24 days, producing a weight of around 14 pounds. Using
these numbers, the average number of piglets on the farm at any one time would
be 4,309 and the total number of swine would be 6,987. This is calculated as
follows:

6 boars @ 450 Ibs = 2,700 Ibs

74 of 98



2,252 gestating sows @ 425 Ibs = 957,100 Ibs
420 lactating sows @400 Ibs = 168,000 Ibs
4,309 nursery pigs @ 14 Ibs = 60,326 Ibs

Total = 1,188,126 Ibs

This represents an increase from the original authorized number by 7.4%.
Relative to weight of pigs this represents an increase of 18.9%. By volume of
manure produced this is an increase of 17.4%. This increase violates both the
spirit and the letter of the moratorium as described in Reg 5.901(D) and this
permit should be denied.

Comment E5 - This Regulation 5 permit should be denied
because Regulation 6 Is the applicable regulation for the C&H
Permit Application

C&H has applied to ADEQ for a permit under Regulation 5, claiming to be a no-
discharge facility. Any discharge from the facility is prohibited under the proposed
permit. In fact, C&H is a discharger of hog wastes and is a “point source” under
the Federal Clean Water Act regulations. Consequently, a Regulation 6 NPDES
permit is the appropriate regulation for evaluating C&H's application.

C&H commenced operations in 2012 under NPDES permit No. ARG590001.
C&H has applied for and received a draft permit pursuant to APCEC Regulation
5. In the Statement of Basis, ADEQ uses the terms “no-discharge facility” and
“no-discharge permit” repeatedly. (See, e.g. Second sentence in Statement of
Basis — “This draft permit decision is for the issuance of a no- discharge facility
under draft permit number 5264-W and AFIN 51-00164.” Paragraph 3 of the
Statement of Basis -- “The permitiee submitted a permit issuance application for
a no-discharge permit . . .” “It is proposed that the water no-discharge permit
be issued.” Paragraph 12 — “The [ADEQ] has made the determination to issue a
draft permit for the no-discharge facility described in the application and NMP.”)

Moreover, the draft permit plainly states, “Waste shall not be discharged from this
operation to Waters of the State or onto land in any manner that may resultin . ..
runoff to Waters of the State.” See Part I, Specific Condition 2. The permit goes
on to define Waters of the State:

‘Waters of the State’ means all streams, lake, marshes, ponds, watercourses,
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waterways, wells, springs, irrigation systems, drainage systems, and all other
bodies or accumulations of water, surface and underground, natural or artificial,
public or private, which are contained within, flow through, or border this state or
any portion of the state as defined by the Act. See, Part IV, Definitions.

C&H's Nutrient Management Plan (NMP) submitted with its permit application
however, makes it clear that it contemplates discharges to Waters of the State:

Purpose of Plan — The goal of nutrient management is to effectively and
efficiently use the nutrient resources to adequately supply soils and plants with
the proper amount of nutrients to produce food, forage, fiber, and cover while
minimizing transport of nutrients to ground and surface water and environmental
degradation. (emphasis added).

C&H concedes in its NMP that there will be “transport of nutrients to ground and
surface water” and that its “goal” is to “minimize” these discharges. The NMP is
incorporated into and made a part of the permit.
See, Part |, Specific Conditions, para. 2. ADEQ
fails to explain how it can issue a no-discharge
permit to a no-discharge facility prohibiting the,
discharge of waste to Waters of the State when
both the permit application and facility design
contemplate discharges of wastes to Waters of
the State. Moreover, the BCRET work actually
documents discharges. BCRET set up a flume
to measure flow from waste fields and sample
discharges. The results of sampling from this
discharge point reflect the presence of nutrients
and bacteria.

The waste holding ponds were designed and constructed to permit waste
leakage to Waters of the State. The final design documents estimate leakage
rates of 1,090 gallons per acre per day for Pond 1 and 1,334 gallons per acre per
day for Pond No. 2. Pond 2 is also designed to permit a discharge in the event of
a large (25 year 24 hour) precipitation event (“the storm volume is only
encroached during a 25 year 24 hour storm event.). C&H NMP at p. 14. The
recent “Drilling Report” concludes that the waste ponds sit atop karst features.
Karst features provide a mechanism for rapid transport of wastes that leak from
the ponds to ground and surface waters.

Water quality monitoring downstream of the facility indicates an increase in

nutrient concentrations as well as e coli bacteria. There is evidence that shows it
is more probable than not that a portion of these contaminants are from waste
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generated at C&H. The contribution of nutrients énd harmful bacteria from C&H
causes or contributes to degradation of water quality in Big Creek and the Buffalo
National River.

Because the facility is causing or contributing to the degradation of water quality
in both Big Creek and the Buffalo River, it is violating state and federal anti-
degradation provisions. See, APCEC Reg. 2, Chapter 2, the Clean Water Act §
303 (33 U.S.C. § 1313) and 40 CFR § 131.12.

The prohibition both in Regulation No. 5 and the draft permit against discharging
wastes to Waters of the State will be violated if this permit is granted. That the
facility is discharging wastes to Waters of the State is plain both from the permit
application and accepted scientific work, including work done by BCRET.
Furthermore, it cannot be disputed that waste discharges to Waters of the State
will continue to occur unless the permit is denied.

Because the facility will result in discharges of waste to Waters of the State, and
because this CAFO meets the definition of a point source under the Clean Water
Act § 502(14) (33 U.S.C. § 1362(14))a no-discharge permit per Regulation 5 is
improper. Because the facility is causing or contributing to water quality
degradation in the Buffalo National River, a state ERW, federal ONRW and Tier 3
waterbody, any permit that would result in or allow a discharge that causes or
contributes to a degradation in water quality is improper.

Notwithstanding that C&H has no known surface discharge of wastes from the
waste holding ponds at the present time, there is a general scientific consensus
that one or both of the two waste holding ponds are discharging liquids through
the pond liners. In fact, it is generally agreed that the ponds are expected to
discharge up to 5,000 gallons/day/acre. Furthermore, some of the fields that are
used for land application of hog wastes are in the floodplain of Big Creek or its
tributaries, and there are indications that wastes have entered Big Creek from
those fields.

Without question, those liquids are “sewage”, “biological materials”, and
“agricultural wastes” within the definition of “pollutants under 28 U.S.C.A.
§1362(6). In addition, a confined animal feeding operation (CAFO) (including all
of its component parts) such as C&H is consider a “point source” under 40 C.F.R.
§122.23. There is evidence from sampling conducted in the area of the Big Creek
tributary to the Buffalo River that a discharge is occurring from C&H or its land
application fields due to the presence of elevated levels of components of hog
wastes.
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Dr. JoAnn Burkholder, an expert in water pollution assessment and water quality
monitoring, states,

"My overall evaluation is that, based on the available data, this CAFO is
contaminating the surrounding natural resources with harmful Escherichia coli
bacteria. Therefore, it should not be given a “no discharge” permit from ADEQ.
These findings were expected; they are similar to findings of impacts from other
CAFOs on surrounding natural resources (Burkholder et al. 2007 and references
therein). The approach to waste management of industrial swine production
operations such as this CAFO, including use of cess pits (waste ponds, often
close or at the groundwater table) to allow solids to settle, and fields planted with
Bermuda grass or other plants that receive sprayed applications of the liquid
wastes, cause unavoidable water, soil, and air pollution (see U.S. EPA 1998,
2013).” (Burkholder, 2017)

Dr Burkholder concludes, referring to her following report,

"Based on the analysis below, this CAFO is contaminating adjacent public trust
waters with swine waste pollutants, meaning that it is discharging pollutants. It
should not be classified as “no-discharge,” based on U.S. EPA

(2004).” (Burkholder, 2017)

The permit application review under Regulation 5 is improper and it should have
been reviewed under Regulation 6 of the Commission.

Comment E6 - The Harbor Environmental study does not
provide scientific support for this permit and in fact yields
evidence that it should be denied

Harbor Environmental drilled a single bore hole to a depth of 120 ft as a result of
an electronic resistivity study (ERI) performed by Dr. Todd Halihan of Oklahoma
State University in 2015. The transects that resulted from the Halihan study
(Appendix C11) suggest conductive zones consistent with high moisture content.
The concern that prompted the Harbor drilling exercise was possible leakage
and/or fractures near the ponds. The Harbor Drilling Study work plan described
the following as its “goals™:

» Evaluate the lithology/geology below the waste storage ponds; and
+ Assess potential subsurface impact from the waste storage ponds.
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It is possible that ADEQ may consider the Harbor Environmental study as
supportive of the applied regulation 5 permit. To that end, the BRWA expresses
the following concerns (A, B, & C):

A

The Harbor Study was scientifically limited

These are some, but not all of the concerns with how the study was
conducted from a scientific standpoint:

1.

Several experts suggested that at least three holes be drilled in order
to arrive at a supportable conclusion regarding subsurface conditions.
Dr. Tai Hubbard the on site geologist stated the limitation as follows:
“Evaluation of lithologic contacts and bed orientations are limited, both
horizontally and vertically, due to the inability to correlate observations
collected at a single location to any other bore holes.”

The drilling method damaged the rock core extracts, inhibiting the
ability to examine fracturing that would have shed light on subsurface
karst formations. Dr. Tai Hubbard the on site geologist stated a similar
concern as follows: “The drilling method employed during this
investigation consisted of a rotosonic drill rig without a high speed
rotation implement used for typical rock coring. This limitation resulted
in poor rock core quality, preventing the calculation of Rock Quality
Determination (RQD) as proposed.”

The rotosonic drilling process used a 6” turning pipe with water
pumped into the pipe and exiting around the sides. The water pumped
in served to a degree as a lubricant and it was recaptured and stored in
barrels as part of the process. A noticeable volume of water was lost
at about 25’ indicating open subterranean space near the ponds, which
suggests a significant risk factor (see Comment C12). The volume of
water lost (pumped vs recaptured) was critical information for
determining the total cubic footage of a confirmed subterranean void
that Harbor did not provide.

Chilorinated municipal drinking water was pumped in during the drilling
process. Chlorine and other chemicals are used specifically to
eliminate E. coli and other contaminants. As E. coli was one of the
elements being examined, chlorinated water could have significantly
influenced the results. There were two other drilled wells located on
the site which could have been accessed to provide untreated water for
the drilling process.

When Harbor Environmental provided an initial report on Dec 1st, 2016
the presentation was attended by the public, geologists, hydrologists,
and others who had a professional interest in reviewing the results.
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No interactive questions were accepted. Interactive questioning which
is considered part of the normal scientific protocol in vetting technical
studies was not permitted by Harbor or ADEQ. All questions were
directed to be submitted in writing with answers to be returned in
summary form.

B) The Study does not serve as a means to satisfy Reg. 5.404

Regulation 5.404 Subsurface Investigation Requirements reads as follows:

“The subsurface investigation for earthen holding ponds and treatment lagoons
suitability and liner requirements may consist of auger holes, dozer pits, or
backhoe pits that should extend to at least (2) feet below the planned bottom of
the excavation.”

Likewise, Reg. 5.402 Design Requirements states the following:

Designs and waste management plans shall be in accordance with this Chapter
and the following United States Dept of Agriculture Natural Resources
Conservation Service Technical Publications:

(1) Field Office Technical Guide, as amended

(2) Agricultural Waste Management Field Handbook (AWMFH), as amended

Review of the AWMFH identifies the following shortfalls in the subsurface
investigation which the Harbor Environmental drill study will not satisfy:

1. Comment C2 - Facility plans do not investigate groundwater flow
direction as suggested by AWMFH.

2. Comment C6 - Pond subsurface investigation does not conform to
AWMFH guidance. “For structures with a pool area, use at least five
test holes or pits or one per 10,000 square ft of pool area, whichever is
greater”.

3. Comment C7 - Berm subsurface investigation was not performed as
per AWMFH guidance. “for foundations of earth fill structures, use at
least four test borings or pits on the proposed embankment centerline,
or one every 100 ft.”

4. Comment C3 - Permeability analysis for liner material does not include
particle analysis as per AWMFH guidance.

5. Comment C4 - Laboratory compaction analysis to determine hydraulic
conductivity uses only one sample.
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6. Comment C5 - Type IV soils to be used for the liner, suggest special
considerations in the AWMFH that were not addressed

C) Risk factors identified by the studv support permit denial

The Harbor Environmental single drill hole study in conjunction with the
Oklahoma State University ERI study by Dr. Todd Halihan's team have
turned up geological anomalies since the date in which first Regulation 6
permit was granted. These anomalies suggest that the Regulation 5
permit should now be denied.

1. Comment C11 - ADEQ single bore hole investigation provides
information that confirms the facility is located over geologic karst

2. Comment C12 - Containment ponds are located on a geologic
foundation near voids and/or fractures

3. Comment C13 - Evidence of perched groundwater close to pond
inverts.

Comment E7 - This permit should be denied because it does
not include An Expiration Date

The proposed Permit does not contain an expiration date. Under Regulation 6,
the permit would be required to have a fixed term not to exceed five years. While
Regulation 5 does not have a stated time for the effective life of a permit issued
under that Regulation, there is nothing in Regulation 5 that would prohibit ADEQ
and the Commission from including an expiration date in the permit even if ADEQ
persists in using Regulation 5 as its authority.

There are numerous sound policy reasons for requiring a termination date,
requiring the permittee to apply for the renewal of the permit. The fact that the
permit will be subject to renewal in a stated period of years would be a motivating
factor for the permittee to strictly adhere to the terms and conditions of the
permit, and to address problems on their own volition. In addition, requiring
periodic renewal gives ADEQ and the public an opportunity to review the
operations of C&H and for the public to be heard on the quality of those
operations and their effect on the environment. Also, periodic renewal allows for
the consideration and use of new technology to remedy or prevent problems that
may be affecting the public and the environment. These are among the reasons
why NPDES permits are subject to periodic renewal.
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Smolen (2017) notes risk of STP buildup:

“...under Regulation 5 soil testing is only required once in five years, but STP it is
likely to increase drastically in that time.”

Considering the potential for serious environmental harm from swine CAFO
operations, a Reg 5 permit limited to an effective period of three (3) years should
be required for such facilities.

Comment E8 - The permit should be denied because criteria
for location of a CAFO in karst geology are not adequately
developed or implemented

The standards that are being applied to the location of the C&H facility are the
same as those that would be applied to any location in Arkansas. The standard
ignores the fact that the C&H facility is located in a karst geology, which greatly
exacerbates the potential for migration of any contaminants that are or may be
released from the facility, and the difficulty of containing or even locating any
such contaminants, once released.

The AWMFH provides the entirety of Chapter 7 as guidance to the engineer
regarding karst and groundwater as a risk factor, and yet the engineering
documents do not acknowledge or allude to fast moving ground water as a
concern, though the circumstances identified in Chapter 7 regardlng karst
geology were certainly present.

ADEQ did not conduct or require an enhanced geological and hydrological
assessment of the facility site. It is important to know the nature and extent of
the geology; the degree to which the underlying rock formations have been
fractured; the potential routes of migration of contamination in the event of a
release; the environmentally-sensitive areas that might be affected from a
surface or sub-surface release due to groundwater flow direction; and other
related facts. ADEQ has the legal authority and the mandate to require
additional conditions or investigations where special risk factors are present, yet
they chose not do so for this permit application in the sensitive geologic
watershed of a national river.

The fact that private and public institutions have both failed to recognize the need
for a higher standard of investigation in a karstic rapid groundwater environment
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indicates that there is a need for a legal delineation of standards designed
specifically for permits that are proposed for geologic karst locations. This
delineation is particularly important in the state of Arkansas as a large portion of
the state is underlain by karst geology. Simply put, karst geology and hydrology
present an entirely different set of risks than south Arkansas Mississippi bottom
land soils.

This permit should be denied as the current standards are inadequate in that
they do not take karst into consideration.

Comment E9 - This permit should be denied as experts agree
that Big Creek is a “losing stream” in that it loses significant
water volume into groundwater

David Mott, an engineering geologist, former hydrologist with NPS, former
regional hydrologist with the U.S. Forest Service, and having held various
leadership positions with the USGS, produced a report entitled “Permitted
Concentrated Animal Feeding Operation Assessment, Buffalo National River,
Arkansas” dated: November 2016. In the report’s Executive Summary Mott
mentions the following data sources:

“Water quality and stream discharge information were analyzed from the in-park
monitoring station on Big Creek at Carver, located 4-miles downstream from the
BCRET sampling site below the CAFO and 12 mile above the confluence with the
Buffalo River. These data came from BNR, USGS, and special studies being
conducted by the University of Arkansas Geosciences Department and Ouachita
Baptist University.”

Among other results listed, Mott points out that the data show that Big Creek is a
“losing stream” (page 11):

“Discharge data from the USGS gaging stations at Big Creek near Mt. Judea and
Big Creek at Carver revealed the intervening reach is a losing stream segment. It
is likely that water entering the subsurface karst conduits in this losing reach of
Big Creek resurfaces in the Buffalo River channel in a previously identified
gaining reach below the confluence of Big Creek and the Buffalo River.”

A “losing stream” is one that loses significant water volume into groundwater as it
flows downstream. Mott, 2016 states:
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" «_.the discharge at Big Creek at Carver was sometimes less than the discharge
at the upstream USGS gage, Big Creek near Mt. Judea, AR...In 2003 USGS staff
conducted a flow gain and loss study and water quality sampling run along the
length of the Buffalo River, including measuring flow and water quality at
tributaries (Moix and Galloway, 2004). When examining flow patterns in the
Buffalo River below Carver, USGS found discharge increased by 35 percent (7
cubic feet per second) in a 3-mile reach (Figure 34). Conductance also increased
in this reach, and water temperature decreased, indicating ground water was
discharging directly to the main channel of the Buffalo River. One possible
source of this ground water recharge is the losing reach of Big Creek located
between the two USGS gaging stations. This implies water with high nitrate
concentration as observed at the BCRET sampling site downstream of the NMW
could be entering the karst bedrock of either the Ordovician aged Fernvale/
Plattin Limestone, or the Everton Formation, or both (Braden and Ausbrooks ,
2003). Once in the subsurface drainage network, the water could travel through

. conduits and discharge directly to the Buffalo River main stem, bypassing the
Big Creek at Carver sampling site.”

Losing streams are sources of groundwater recharge and are characteristic of
karst environments. See comments E2, C2, C11, C12 regarding karst. Also refer
to Comment C1 regarding critical recharge areas. AWMFH 6517.0703 Factors
affecting groundwater quality considered in planning page 7-15 describes a
number of engineering considerations for siting and planning a facility. Under
this on page 7-18(i) is Proximity to designated aquifers, recharge areas, and well
head protection areas in which the following is stated:

State water management and assessment reports and the following maps should
be reviewed to ascertain the proximity of sensitive groundwater areas:
- sole source or other types of aquifers whose uses have been designated by
the State
- important recharge areas
» Wellhead protection areas

Waters lost from “losing streams” often re-enter surface flows via springs and can
also affect residential wells and water sources which are common in this rural
area. The fact that Big Creek is a “losing stream” corroborates the
overwhelming evidence of karst and the presence of rapid groundwater flows.
The presence of numerous springs throughout the area confirms this
characterization. Chapter 7 of the AWMFH does not require a review for
sensitive ground waters, but the circumstances for which these suggestions are
provided are clearly present. That this “losing stream” is not considered in the
permit demonstrates a lack of investigative due diligence that is not proportional
to the significant risk factors described in Part A.
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Comment E10 - ADEQ should deny C&H a permit because
the conditions put in place by ADEQ in the 1992 moratorium
have not been met

ADEQ imposed a moratorium for Regulation No. 5 permits in the Buffalo River
watershed in 1992 (see Mott 2016, Appendix A). This moratorium specifically
mandated the completion of site specific studies, and the use of those studies to
inform regulatory changes to protect the watershed prior to the moratorium being
lifted. C&H was designed and is managed in a similar manner to the previous
swine CAFOs studied by ADEQ from 1994 — 2002, but the operation functions on
a much larger scale. Not only did ADEQ fail to complete the requirements of the
previous moratorium, the agency never provided public notice that the 1992
moratorium was to be lifted. ADEQ did not disclose the modifications and
corrections it made, if any, based on the results of its own studies and
investigations. Because lifting this moratorium would have been a major
environmental decision with potential to impact the Buffalo National River, and
the outstanding national resource designation by the State of Arkansas, public
notice and analysis of this decision was warranted.

By not announcing that it was lifting the moratorium, ADEQ effectively
circumvented public participation in protecting and maintaining the water quality
of the Buffalo National River. ADEQ should deny this permit because it has yet to
fulfill the mandates of the moratorium. ADEQ has not yet gone through the public
notice and public comment process, nor has the agency explained to concerned
citizens of the state of Arkansas how it addressed the requirements of the
moratorium. The goal of this effort as stated in the moratorium was to adjust the
regulatory, mitigation, and evaluation requirements of Regulation No. 5 permits
issued in the Buffalo River watershed. Until ADEQ addresses the concerns
identified in its own studies, ADEQ is in violation of the 1992 moratorium.

Comment E11 - BCRET monitoring program is not effectively
measuring or reporting on water quality problems in their
study of the C&H facility and therefore misleads decision
makers and the public.

In 2014, a panel of experts reviewed the operational and monitoring activities
taking place at C&H and analyzed BCRET’s study design and implementation
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(https://bigcreekresearch.org/project_reports/docs/Review%20Panel%20Report
%20- %20May%2019%202014.pdf). In their Summary of Findings the panel
stated “The complexity of the l[andscape and the farming operation presents a
challenging task for the Team.” They began their review by noting that
conclusively demonstrating the impact of C&H on water quality is made difficult
by “the fact that limited data on water quality are available prior to the onset of
the farming operations. Additionally, within the Big Creek watershed there are a
number of other ongoing land management and land use activities that can
impact water quality.”

The panel immediately recognized the significance of monitoring storm events
and stated “extreme events are often the driver of hydrologic responses to

environmental stressors and we recommend that more effort be directed at
sample collection during high-flow events.” The panel also “recognized three
major potential threats to water quality associated with C&H. These include: 1)
leakage from the two onsite waste storage ponds, 2) contamination of surface

and subsurface water due to land application of the wastes, and 3) potential long-
term buildup of soil nutrient levels (primarily soil phosphorus) due to application
in excess of crop needs and removal.”

Following is a list of specific recommendations made by the panel, and an
assessment of the actions BCRET has taken in response to panel concerns:

1. Ashort-term, detailed water balance study shouid be conducted to determine

2.

3.

the actual seepage rate of the storage ponds.

» Awater balance study has not been undertaken and pond seepage
rates/volumes remain unquantified.

Water quality samples should continue to be collected from the house well on
a routine basis. In addition, the Panel recommends that the detailed well
driller’s log be obtained and that a slug test, pump test, or both be conducted
on this well to determine characteristics of the aquifer from which water is
drawn.

» Water samples continue to be collected from the well but it was not
apparent that aquifer testing was conducted. Well sample results showed
problems with bacteria contamination and nitrate values are higher than in
surface water samples.

A detailed walking survey of the slope down gradient from the waste ponds
should be conducted to identify potential seeps and springs from perched
aquifers. If perched aquifers are noted based on the driller’s log or by the

~ identification of hillside seeps, one or more shallow monitoring wells should
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5.

6.

be installed to the depth of the perched aquifer within as short a distance as
feasible from the storage ponds. If springs or seeps are noted on the hillside,
these should be monitored on a routine basis to establish baselines and
trends in water quality.

* Not able to verify walking survey, no monitoring wells were installed.
Because BCRET installed trenches below the pond, it might be assumed
that seeps were found below the ponds during prolonged dry weather
indicating perched water. In karst environments the pond seepage could
be migrating vertically through solutionally enlarged fractures to the
subsurface drainage network, and then discharge to springs and or
surface streams. BCRET has not provided a peer reviewed report
describing their trench study methods and results.

An inventory of the entire reach of Big Creek between the upstream and
downstream sampling points with geo-referenced notes made on any
significant changes in water flow due to tributaries or major springs. This
inventory should include karst features located within the contributing area.

* Akarst inventory of the pond and spreading field areas could be useful,
however the work of Halihan and Fields (2014) clearly shows the mature
karst just below the spreading fields and near the ponds, and the fractures
and conduits normally associated with karst terrain, and directly supports
the AWMFH concerns for citing CAFOs in such terrain. The recommended
seepage runs in #6 below is a superior way to quantify and assess
“changes in water flow” in Big Creek.

A detailed land use map that identifies all land uses within the contributing
area of the watershed. This should include surveys of farmers to gauge land
management practices, with particular emphasis on animal stocking
practices, fertilization, and manure applications.

» Aland-use analysis has been conducted for the contributing watersheds to
support the BCRET study objectives (bigcreekresearch.org). The analysis
used GIS and remote sensing acquired sources. Unfortunately, the
watershed boundary assumptions may be in error in this karst settings. A
detailed inventory and survey of farmers as suggested by the panel would
be expensive and time consuming and more appropriate to developing a
stand-alone water quality model.

A seepage survey to include stream profile measurements and estimations of
discharge. The stream survey should be repeated under high (if feasible),
medium, and low flow conditions to capture the potential variability in
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groundwater recharge and discharge to the riparian zone, valley alluvium,
and karst features (if present).

» Sometimes referred to as a gain and loss flow study, seepage surveys are
a critical recommendation. A seepage run in this karst setting would yield
quantifiable and reproducible results concerning ground water/surface
water interactions. Seepage study design should incorporate water quality
measurements and sample collection. A seepage survey has been
performed on the entire length of the Buffalo River (Moix and Galloway,
2004). Completion of a seepage run by BCRET was not identified.

» Karst influence on surface flow is pronounced in Big Creek as this stream
channel is often dry where it passes the C&H's spreading fields and waste
storage ponds during base flow conditions. It is dry during these times
because, as commonly happens, the karst drainage network in the Boone
Formation has pirated surface flow. By the time Big Creek reaches the
upstream sampling site it has flowed across the Boone Formation for two
miles. It is likely significant stream flow has already been lost to the
subsurface drainage network before it reaches the upstream sampling
site. This is confirmed by the times in the BCRET sampling record when
the upstream site is dry while the downstream site is still flowing.

» At the downstream site, it is likely karst hydrology is having the opposite
effects on stream flow. The downstream site is located near the base of
the Boone Formation. In the Big Creek valley, the lower Boone contains a
relatively high quantity of chert (Braden and Ausbrooks, 2003). Chert is
composed mainly of silica, and therefore is insoluble. Chert also interacts
in complicated ways with the soluble limestone in which it is inter-bedded
to affect hydrologic ground water flow processes (Brahana et al., 2016). At
the downstream sampling site, it is likely these chert layers form a
continuous aquitard of undefined spatial distribution, disrupting the
subsurface drainage network and forcing flow back into Big Creek’s
surface channel. Instead of losing flow as happens at the upstream site,
the downstream sampling site is likely capturing water from other basins,
such as Dry Creek east of Mt. Judea, for example (bigcreekresearch.org).

Develop rating curves between water level and discharge at both the
upstream and downstream sites.

» This recommendation reflects the importance of being able to match
water quality results to stream discharge and calculate loads or flow-
weighted concentrations. Rating curves allow stream stage to be
converted to stream discharge. A stream gage has been installed by the
USGS at the BCRET downstream site. The upstream site lacks a rating
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curve, stream gage, and discharge measurements. This lack of
discharge information is uncommon for such studies and will be
discussed at length in association with panel recommendations #11 and
#15.

 Discharge data for the BCRET upstream site has not, and is not
currently being collected. Even when BCRET technicians are on-site
collecting water quality samples, they do not measure discharge.

+ At sampling sites lacking discharge data, storm loads cannot be
developed. Only the BCRET downstream sampling site, co-located with
the USGS gage at Big Creek near Mt. Judea, will have the requisite flow
data to allow loads to be calculated. The lack of discharge at the

~ upstream site in this upstream/downstream study of the effects of
agricultural runoff is not a typical study design.

» The use of the watershed area ratio to estimate flow and loads at the
upstream site is likely not applicable because the flow relationship
between the two sites is not linear due to karst surface water/
groundwater interactions affecting surface flow. Without discharge at the
upstream site, verification of the accuracy of the watershed ratio
method, or development of nonlinear relationships between flow at the
upstream and downstream sites, is not possible.

Conduct traces with multiple dyes. The first set of traces should be
qualitative to identify the potential connections between points of recharge
and discharge. Once established, quantitative traces should be conducted
with both conservative and non-conservative dyes to establish travel times
and dispersion characteristics. Results of the traces, for example from the
sinkhole in Field #1 to the spring downslope, may help revise the area for
manure application.

« Dye tracing studies have not been conducted by BCRET. Dr Van
Brahana has attempted to partially fill the need identified by this
recommendation, but is not receiving funding from BCRET to assume
what is their responsibility, and his studies were limited. His results and
interpretations are currently in press. BCRET states that dye tracing
through the waste storage pond liners is not considered feasible.

+ BCRET has used GIS techniques to delineate the watersheds
contributing to their monitoring sites. These estimates are likely in error
because this simplistic view of watersheds often does not apply to karst
basins with extensively developed subsurface drainage networks (Aley,
1982; Aley and Aley, 1989; Aley, 1999; Aley and Aley, 2000; Mott et al.,
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2000). This is especially applicable to the BCRET downstream sampling
site. The actual recharge area for the upstream and downstream
sampling sites, and Left Fork of Big Creek, should be delineated using
common dye tracing techniques.

BCRET has not delineated the recharge area for the spring they are
monitoring. Information from this spring is telling us what about the C&H
use of the nearby pasture as a waste application site? What else is
happening in the recharge area of this spring? What is the spatial extent
of this recharge area? Is this spring pirating an upgradient surface
stream? Does the spreading field even contribute recharge to this
spring? Basic questions like these should have been answered prior to
sample site selection and the start of sample collection.

9. The Dry Creek watershed includes an estimated 1/3 of the proposed land
area approved for manure application from C&H. An automated sampling
and gauging station should be installed as close to the confluence with Big
Creek.

10.

1.

Between November, 2014, and May, 2015, Dry Creek was sampléd
seven times.

The Panel recognizes the need to monitor surface runoff and recommends
that more emphasis be placed on a sampling protocol to better capture
flow-weighted sampies during runoff events.

The BCRET sampling strategy does not appear to have changed in any
notable way to increase emphasis of surface runoff sampling. There is
limited surface runoff data from three flumes. Only two of the fields
draining to the flumes receive swine waste.

See discussion in #15.

Use commonly available geophysical techniques to characterize the
subsurface conditions that could potentially contribute to preferential flow
of water and contaminants from fields receiving swine waste applications.
If these procedures document significant subsurface features that can
affect water flow, subsurface investigations (i.e., drllllng) should be
conducted to confirm these observations.

Ground penetrating radar and electrical resistivity methods have been
employed by BCRET collaborators. Follow-up investigations of karst
features using borehole investigations at the spreading fields showed
many profiles dominated by sand and gravel. One borehole was drilled
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12.

near the waste storage ponds, this borehole confirmed the presence of a
karst preferential flow path (a solutionally enlarged fracture).

The electrical resistivity surveys identified concerns related to
preferential flow paths in the subsurface karst, as discussed previously.
Identified concerns based on karst hydrology were not used by the
permit planner or the draft permit approver to appropriately condition
waste storage and application as required by the AWMFH (NRCS,
2012).

If buildup of soil phosphorous levels is noted, the results of the manure
solids and liquid separation trials that are being conducted as part of the
project may offer an opportunity to better match waste applications to
specific crop and soil fertility needs. In general, the manure solids will have
a lower N:P ratio than the liquid fraction. Ideally, the dryer solid fraction
couid be applied to fields where soil P levels are low or transported out of
the watershed altogether. In light of C&H'’s use of additives to enhance the
function of the waste storage ponds, a regular sampling of storage ponds
is important to understand the effects of the additives and to determine
variability in nutrient concentrations.

Buildup of phosphorus levels in soils has been noted by BCRET in
recent years (bigcreekresearch.org)

ADEQ studies of CAFO facilities in the Buffalo River watershed in the
1990s and early 2000s identified sludge build up and disposal as the
most significant concern at Regulation No. 5 permitted facilities.

Dr. Sharpley’s efforts to study ways to ameliorate high P levels in the
waste stream have been abandoned.

The current NMP and permit do not address sludge buildup or waste
stream treatment, or the need to refine NMP calculations based on “as
applied” testing results.

13. Source tracking of nutrients and bacteria. While this is time consuming and

L]

can be prohibitively expensive to conduct on a routine basis, if elevated
contaminant levels are noted at the downstream site relative to the upstream
monitoring locations, source tracking using isotopic or PCR methods may
provide additional information needed to establish whether activities
associated with C&H are a contributing factor.

No evidence was found that any source tracking methods have been
employed by BCRET even though their data shows statistically
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significant increases in several parameters at the downstream site (Mott,
2016).

14. Supplemental chemical parameters. The study of watershed hydrology and

15.

geochemistry is regularly enhanced by combining a multi-parameter
approach. For example, the use of multiple water quality parameters may
provide additional information on flow paths, residence times, and sources
that may otherwise be difficult to interpret on limited sources of data.
Therefore, the Panel recommends that the Team consider, if practical, the
following additional analytes: - Principal ions - Alkalinity - Appropriate trace
metals - Environmental isotopes (including C/N ratios) - Ammonia, Nitrite, and
Nitrate fractions of total N - Emerging contaminants (caffeine, hormones,
antibiotics, etc.).

» Several parameters were added based on the review team’s
recommendations. However, some obvious parameters are still lacking
such as dissolved oxygen and quantification of discharge concurrent
with sample collection.

* The base flow database BCRET has developed is substantial and lab
reports reflect high standards of quality. Unfortunately, the other short
comings of the study design and execution limit the intended use of the
base flow data to interpret the impacts of C&H.

Storm event sampling. Wide-ranging studies of watershed processes and
contaminant transport demonstrate the importance of storm events. In this
particular investigation, the transport of waste offsite may be strongly
correlated to periods of overland flow on application fields. While the Panel is
encouraged to see instrumentation specifically designed to capture this
overland flow, it would be beneficial to capture more than a single composite
sample, particularly for long lasting storms.

* The Big Creek sampling strategy employed by BCRET primarily utilizes
an upstream of C&H activities and below C&H activities (upstream/
downstream) approach. Their stated purpose of this monitoring is to
assess potential declines in water quality occurring in the intervening
reach where the production facility, swine excrement holding ponds, and
swine excrement land application fields are located
(bigcreekresearch.org). Samples are collected on a set weekly basis
independent of hydrograph considerations. In agricultural basins, it is
well known that nonpoint source contamination is rainfall generated, and
transport to surface streams is primarily in conjunction with storm
hydrographs, as the review panel noted. In a report prepared for the
EPA looking at studies from across the country (https://
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www.bae.ncsu.edu/programs/extension/wqg/issues/loadestimation. pdf)
the relationship between parameter concentrations and storm loading is
discussed.

“Especially for particulate pollutants of non-point origin, the flux varies
drastically over time, with fluxes during snowmelt and storm runoff events
often several orders of magnitude greater than those during low flow
periods. It is not uncommon for 80 to 90% or more of the annual load to be
delivered during the 10% of the time with the highest fluxes, as is
illustrated in Table 1. Clearly it is critical to sample during these periods, if
an accurate load estimate is to be obtained.”
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* Table 2 compares base flow median instantaneous loads (flux) at
BCRET’s downstream sampling site compared to flux during a period of
storm flow at the same site. The results show the critical nature of
analyzing storm flow loads as prescribed by the expert panel, EPA,
USGS, and other researchers is very applicable to the study of C&H. It
is literally tens, hundreds or even thousands of times as important to
accurately quantify the storm loads as compared to the base loads.
BCRET collects approximately 80 percent of its stream samples from
periods of base flow water quality, and 20 percent of its samples are
collected from storm runoff periods (bigcreekresearch.org). BCRET
prepares quarterly update reports based on these data and presents this
information on their website (bigcreekresearch.org), but there is no
analysis of loads presented. Not only is it critical to sample during times
of storm runoff, the data collection and analysis must be conducted in a
specific manner to calculate accurate, scientifically accepted, loads
(Haggard et al., 2003;
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- htips://toxics.usgs.gov/pubs/of-2007-1080/methods.html
- hitps://pubs.usgs.gov/tm/2005/tm4AS5/pdf/508final.pdf;

- https://pubs.er.usgs.gov/publication/sir20115172).
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After 3.5 years of monitoring, BCRET has not subjected their data or
interpretations fo independent peer review. ADEQ has not asked BCRET to
prepare such an analysis prior to making its permit decision. The BRWA believes
a peer review of the BCRET study would reveal that:

« BCRET and USGS should coordinate sampling and prioritize storm event data
collection and analysis with the goal of quantifying the offsite impacts of C&H
on the water quality of Big Creek, the Buffalo River, and the karst aquifer.

» Does BCRET plan to compare their load estimates at the downstream site to
the USGS loads at Carver? How will these loads be comparable if USGS uses
different sampling techniques and load development procedures?

* BCRET is not planning to sample storm event runoff in Big Creek at intervals
throughout the rising and falling limbs of a storm hydrograph(s) to allow for
integration analysis.

* BCRET flags storm and base flow samples in their databases. These flag
sometimes contradict behavior of the USGS hydrograph at Mt. Judea gage.

* BCRET data may show increasing nitrates in base flow over time. This result
has not been detected or reported by BCRET in their quarterly reports. BCRET
should use more commonly accepted and refined water quality assessment
fechniques and peer review processes to interpret data and state conclusions.

» E. coli concentrations are not measured from storm samples collected with
ISCO samplers.
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BRWA is concerned by the findings of the expert review panel, as the review
appears to show the water quality monitoring approach being employed by
BCRET missed many fundamentally important aspects of a carefully designed
study tailored to “the complexity of the landscape and the farming operation.”
BRWA has reviewed the BCRET data and the BCRET sampling activities and
concluded that BCRET has not adequately responded to the recommendations
made by the expert review panel and others to focus on Big Creek and karst
aquifer monitoring, especially during storm flow periods. ADEQ should deny the
C & H permit until a proper scientific assessment of its impact is designed,
conducted, and reported on through acceptable scientific peer review processes.
This would allow ADEQ to make an informed decision regarding the level of
water quality impacts to Big Creek, the Buffalo River, and the karst aquifer
caused by C&H.

In Conclusion:

The Buffalo River Watershed Alliance reiterates our position
that this Regulation 5 permit for this CAFO should be denied
and that a permanent moratorium on all such facilities should
be immediately established in the Buffalo National River
watershed.

These comments are submitted on behalf of the Buffalo River
Watershed Alliance. The Buffalo River Watershed Alliance
also incorporates by reference the comments of the National
Parks Conservation Association, the Arkansas Canoe Club,
the Arkansas Public Policy Panel, National Parks Service,
Friends of the North Fork and White Rivers, Dane
Schumacher, Marti Olesen, Carol Bitting, Jessie J. Green,
Teresa Turk, John Murdoch, Chuck Bitting, Gerald Delavan,
and any other person or entity who opposes the proposed
‘C&H Hog Farm permit that is the subject of these comments.
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Reg 5 Comment Appendices

Appendix B1

Map of proposed spreading fields:
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Map of soil types:




Appendix B2 - Soil types, flood plains Page 2 of 3

Soil types:
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Appendix B2 - Soil types, flood plains Page 3 of 3

Photo uses Reg 6 NOI field numbering
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Appendix B10 Unrealistic Buffer Zones Page 1 of 1 |

Example:
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Appendix B11 Forage Management Page 1 of 1
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Appendix C2-A Nearby Wells - Page 1 of 3

Hand dug well with distance and gradient:
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B-40 Drilled Well
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Appendix C2-B 2,000 ft radius from facility
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Appendix C3 - Review of permeability determination
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C5 - ADEQ inspection photos
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Appendix C6 - Original NOI bore holes
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Appendix C-10 Vulnerability to Risk Matrix
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Appendix C11 - OK State Resistivity Study Transects
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Appendix C12 - Determination of Elevations Page 1 of 2

Photo is from the Harbor Environmental Study: FIGURE 2 C & H Hog Farm - Site
Layout map

2nd item is the AS BUILT elevations - Engineering Plan Sheets April 12, 2013
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Appendix C13 Evidence of perched groundwater.
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Appendix C15 - Leakage Standards - Other States
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Appendix E2 - Karst as a Predominant Risk Factor
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From:  Gordon Watkins

To: Water Draft_Permit Comment
Ce: Buffalo River
Subject: Buffalo River Watershed Alliance Comments on Permit 5264-W
Date: Wednesday, April 05, 2017 3:49:22 PM
Attachments: Reg 5 BRWA Comments final.pdf
ATTO0003 ¢
Res 5 BRWA appendices final.ndf
ATT00004.D

Attached please find 2 (two) documents submitted by Buffalo River Watershed Alliance as public
comments on Permit 5264-W AFIN 51-00164, C & H Hog Farms Regulation 5 No-dischage draft permit.

Please confirm receipt of the following pdf documents:

1) BRWA Comments
2) Appendices to BRWA comments

Thank you for the opportunity to comment on this draft permit.
Sincerely,

Gordon Watkins
President, Buffalo River Watershed Alliance



EXHIBIT NO. 3
TO
MOTION TO INTERVENE AND
REQUEST FOR HEARING

OF

BUFFALO RIVER WATERSHED ALLIANCE,
ARKANSAS CANOE CLUB,
GORDON WATKINS
AND MARTI OLESEN

- ARKANSAS CANOE CLUB
COMMENTS SUBMITTED TO ADEQ



The Arkansas Canoe Club (ACC) is is a recreation, conservation and education organization consisting
of close to a 1000 member households representing eight chapters in Arkansas, Louisiana, Missouri,
Tennessee, Oklahoma and Texas.

We feel that the regulation 6 permit previously granted to C&H Farms was wrong if for no other
reason that the public was not properly notified and allowed a comment period before issuance of the
permit. We thank the department for a chance to comment on the proposed regulation 5 permit.
We are unalterably opposed to the permitting of C&H farms for a number of reasons cited below.

It is reasonable to expect that the farm and spray fields where the feces and urine are spread are
underlain by Karst, as the Boone Formation dominates the watershed of the Buffalo National River.
This risks polluting an Extraordinary Resource Water and a wilderness area through which it flows.

The Karst topography has already been shown to exit near the farm and spray fields because of the
presence of springs, intermittent creeks, and caves. This porosity has been confirmed by dye-trace
studies nearby and by one Electrical Resistivity Imaging {ERI) study near the holding ponds.

No dye tracing studies and only one ERI study shows a disregard for the real risks to subsurface water
movement and migration of nutrient and bacterial pollution to the BNR and its tributaries.

The allowed design for the holding ponds to meet up to a 25 year rain event is insufficient to protect
against the likelihood of a spillage, insuring future spillage and likely catastrophic failure of the clay
embankment with an adjacent land slope of greater than 10%.

Standard clay liners for the holding ponds, with an allowable leakage rate of 5000 gallons/surface
acre/day is insufficient considering the porosity of the Karst under the ponds.

Pollutants could already be leaking into the subsurface strata and hence to the BNR but no testing of
the river itself is being conducted by this agency to ensure the public's safety.

Transportation of the liquid wasted by tanker truck to the newly added spray fields over steep
mountain roads constitutes an unreasonable additional risk of pollution of the BNR and its tributaries.

ACC members have enjoyed and continue to enjoy all aspects of the Buffalo National River including
the watershed. We paddle the river, camp the gravel bars, fish the pools, and hike the trails every
month of the year in every conceivable weather condition. Rain or shine, high flow or low, we are
there. We enjoy direct contact with the river, tributaries, and springs.

The Buffalo River enabling act, Pub Law 92-237, § 1, 86 Stat. 44, 44(1972) declares that the river shall
be preserved “for the benefit and enjoyment of present and future generations.” This means that
Congress has declared the Buffalo is held in a public trust so that future users, including future
Arkansas Canoe Club members, can access the Buffalo in the same condition it was back in 1972.

ADEQ’s initial decision to grant a CAFO permit to C&H was il ntly failed

to protect the river for future generations' use. Nothing in tl t ADEQ
even considered the farm’s impact on future generations.

K3



The present Reg 5 permit also ignores C&H’s impact on future generations of Americans and
Arkansans, including young and future Arkansas Canoe Club members. Granting the proposed permit |
would arbitrarily and unlawfully give a preference to those living now who recreate in-and-around the
Buffalo River watershed. Dye testing has revealed some movement of waste effluent into the Karst
geology surrounding C&H, which could devastate Buffalo River wildlife should a new permit be issued.

E coli levels have also been shown to be excessively high during periods of heavy rainfali, when
Arkansas Canoe Club members (including children) are most likely to be using this stretch of river -
meaning that we are already being exposed to the detriments of the hog farm. Any decision to renew
C&H’s permit would arbitrarily discriminate against those who are not yet born or are very young now
because their ability to enjoy the Buffalo River would be rendered impossible or, at the very least,
diminished substantially. We urge you to consider your duty as stewards of this watershed and not to
shirk Congress’s direct mandate to protect this river for future generations as well. Doing so requires
denial of C&H Hog Farm’s present permit renewal request.



From: All

To: r Draft Permit Commy

Subject: Reg 5 permit for C&H Hog farm

Date: Thursday, March 16, 2017 10:50:29 AM
Attachments: bardoec

As conservation chair for the Arkansas Canoe Club I am writing to
express our opposition to the issuance of a Reg 5 permit to C&H Farms in
Mt. Judea. See the attached file. Would you please acknowledge
receipt of this comment by return email.

Thank You

-
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Bob Allen, Emeritus Professor of Chemistry
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Bob of the Ozarks:

http://ozarker.org
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Science is what we have learned about how to keep

from fooling ourselves — Richard Feynman
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EXHIBIT NO. 4
TO
MOTION TO INTERVENE AND
REQUEST FOR HEARING

OF

BUFFALO RIVER WATERSHED ALLIANCE,
ARKANSAS CANOE CLUB,
GORDON WATKINS
AND MARTI OLESEN

COMMENTS OF GORDON WATKINS
SUBMITTED MARCH 7, 2017



BUFFALO RIVER WATERSHED ALLIANCE
PO Box 101, Jasper, AR 72641
(870) 446-5783 buffalowatershed@gmail.com

Oral Comments on C&H Regulation 5 Draft Permit #5264-W,
Presented at public hearing, Jasper, AR, March 7, 2017

The Buffalo River Watershed Alliance asserts that the C&H Hog
Farm draft permit 5264-W was improperly approved by ADEQ
and should be denied for the following reasons:

No-Discharge Permit Is Inappropriate

C&H is currently covered under an NPDES permit which allows,
and in fact presumes, waste discharge. C&H is by definition a
CAFO. Under the Clean Water Act, CAFOs are considered point
sources (U.S.C. 33 Section 1362 (14)). Point sources are
regulated by the NPDES permitting program. In its application for
a no-discharge permit C&H states that it is applying for an
“administrative change from a Regulation 6 to a Regulation 5
permit..., The only change in operational management will be the
addition of more land...”. Regulation 5.301 states, “The operator
of a confined animal operation ... shall not allow or cause a point
source discharge from any part of the liquid animal waste
management system.”. Without major operational changes in its
liquid waste storage system there remains the same likelihood of
point source discharge. In fact, ADEQ staff have stated that the
same allowances for storm event discharge apply under both
Reg 6 and Reg 5 permits. This is contrary to Reg 5.301 and
therefore this no-discharge permit is inappropriate and should be

denied.



Failure to Acknowledge Karst

While ADEQ and the applicant, via the Environmental
Assessment (EA) prepared for their loan guarantees, have gone
to great lengths to avoid acknowledging that karst underlies this
facility, scientific data clearly and unequivocally shows otherwise.
Both the ERI studies done by Dr Todd Hallihan in the fields and
around the ponds, as well as the recent investigative drilling
prove (as other reputable geologists have long contended and
dye trace studies have shown) that most of the spreading fields
as well as the facility itself are situated atop karst. While
concerning in its own right, the presence of karst has other
implications. It points to the faulty EA which, rather than a
FONSI, should have led to a full Environmental Impact Study,
and it triggers the requirement for a detailed geologic
investigation per the NRCS Agricultural Waste Management
Field Handbook (AWMFH). (See below) Because of the |
inarguable presence of karst and the inordinate risks it poses,
particularly in the watershed of the Buffalo National River, this
permit should be denied.

Lack of Compliance With AWMFH
Regulation 5.402 states,

Designs and waste management plans shall be in accordance
with... the following United States Department of Agriculture
Natural Resource Conservation Service technical publications:

1) Field Office Technical Guide, as amended.

(2) Agricultural Waste Management Field Handbook [AWMFH],
as amended. http://directives.sc.egov.usda.gov/viewerFS .aspx ?hid=21430

C&H did not comply with the AWMFH particularly in regards to:



. 1) The failure to acknowledge the presence of karst and follow

the subsequent requirements for a detailed geologic
investigation (Chapter 7),

. 2) Application of waste in excess of agronomic need (Ch2-3),

. 3)

. 4)

. 5)

Failure to perform a“substantive evaluation of the impact of
sudden breach or accidental release from waste
impoundments’ (Ch 2-14),

Failure to “develop an emergency action plan which should
be considered for waste impoundments where there is
potential for significant impact from breach or

accidental release” (Ch 2-15)

Inability to comply with guidance regarding waste
application on flood prone and sloping (8-15%) fields.

- Guidance recommends injection or incorporation which is

impractical in this terrain, requiring those fields be removed
from the NMP (651.0504(f) and (m))

. 6) Failure to account for proximity of a waste impoundment to

sensitive groundwater areas or to investigate groundwater
flow direction, especially the failure to identify the presence
of an improperly abandoned hand dug well located less
than 600 feet downgradient from the ponds. (Ch 7,
651.0703 and 651.0702)These and numerous other
examples which will be included in written comments show
that C&H did not comply with guidance required under Reg.
5.402 and therefore this permit should be denied.



Evidence Of Discharge

This permit fails to take into account evidence that discharge into
Big Creek, and possibly the Buffalo National River, is already
occurring. Data collected by the Big Creek Research and
Extension Team (BCRET) shows that nitrate levels are
consistently higher downstream of this CAFO than above it.
National Park Service, with concurrence of Arkansas Game and
Fish Commission, has requested a 303(d) listing for Impaired
status for Big Creek due to low dissolved oxygen (DO) levels, a
consequence of nutrient overloading. A recent report by USGS
confirmed low DO levels in Big Creek. While there may be
multiple sources of impairment of Big Creek, the timing of both
the increase in nitrates and decrease in DO correlates with the
issuance of the initial C&H permit and logic requires that C&H be
considered at the least a significant contributor. Discharge into
Big Creek and its associated ERW, the Buffalo, violates
regulations and therefore this permit should be denied.

Violates Moratorium

Reg 5.901(D) states, “A permit renewal, permit modification, or
new permit issued pursuant to Reg. 5.901(C) shall not increase
the number of swine permitted at a facility.” The current C&H
NPDES permit aliows for 2,500 sows and 4,000 pigs. The new
draft permit includes 2,672 sows, an approximately 7% increase
in gestating and lactating sows. But the number of pigs has been
reduced from 4,000 to only 750, based on the estimated average
present at any time. However, annual production is more
meaningful and common sense indicates that an increase in the
number of sows will result in an increase in the number of pigs
(in this case 78,000 per year) and consequently the amount of
waste produced annually. This violates both the spirit and the
letter of the moratorium as described in Reg 5.901(D) and this



permit should be denied.

Deficient Nutrient Management Plan

The Nutrient Management Plan uses optimistic and unrealistic
assumptions. If management deviates even slightly the impact
will be significantly higher than indicated.

1.

Assumptions of forage production at 6 tons pef acre are
unrealistically high for the area, particularly for the upland

fields.

Hay is not harvested from all fields so the nutrients are not
removed efficiently

Assumptions of rotational grazing are not correct. Grazing
practices in the area are not as beneficial as projected,
resulting in higher risk than calculated by the API.

Soil Test Phosphorus is “above optimum” for all fields
included in the 2016 annual report and no further
application of phosphorus is recommended. Applications in
excess of agronomic need increases the long term impact
on receiving waters, a factor which is not well accounted for
in the API Planner.

Many of the fields, particularly the upland ones, include
buffer zones which are so convoluted and circuitous that
the chance of applying waste to buffer areas is very high.

Some of these fields have very high slopes and very thin
soils that cannot meet the assumptions in the API. The



Arkansas Phosphorus Index does not adequately account
for erosion of pasture. Erosion is very effective in
transferring Phosphorus to receiving waters.

7. |t appears that other nutrient sources ( ie: poultry litter) are
used in the area. These must be accounted for in the API

planner.

8. Long-term waste application at rates indicated in the
Planner will cause eutrophication in the receiving waters,
specifically the Buffalo River.

Based on these and other deficiencies in the NMP this
permit should be denied.

These and additional comments will be expanded upon with
citations provided and will be submitted to ADEQ in written form
prior to the conclusion of the comment period on March 17, 2017.

Respectfully submitted,
Gordon Watkins

President, Buffalo River Watershed Alliance
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Ms. Becky Keogh

Director VIA U.S. MAIL AND EMAIL
Arkansas Department of Environmental Quality

5301 Northshore Drive

Little Rock, AR 72118-5317

Email: keogh@adeq.state.ar.us
Governor Asa Hutchinson
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Re: C & H Hog Farms, Inc. Regulation 5 Draft Permit - Number 5264-W

Dear Director Keogh and Governor Hutchinson:

To begin my comments I’d like to share those of the venerated Kenneth Smith, author of the outstanding book,
Buffalo River Country, and creator of the entire trail system for the Buffalo National River Park. He was among
the first to work to save the Buffalo from being dammed by the Army Corps of Engineers in the 1960’s, and
helped to make this awesome river a national park for all Americans to enjoy. He received a coveted Hall of
Fame tourism award this month at the annual Governor’s Conference on Tourism. It behooves us all to Jisten to
his wise words. Take a moment before reading further:

hitps://vimeo.com/20853979%4

In his book, The Battle for the Buffalo, Neil Compton wrote, “Its fate was still subject to whims of lawmakers.
For that reason, it must be constantly monitored by level-headed conservationists and defended from
exploitation. ... The challenge goes on. I challenge you to step forward to protect and care for the wild places
you love best.”

Thank you for the opportunity to take that challenge and to comment on the C&H CAFO Reg 5 No Discharge
permit. Since it is impossible for a “discharge” facility to suddenly become a functioning “no discharge” facility
in a karst terrain, I would like to address an issue that I have observed since the original permit was approved. I
continued to encounter this issue in the subsequent “harder look” that SBA and FSA were ordered to take in the
additional Environmental Assessment by Federal Judge Marshall, as well as in the Harbor Drilling Study Work
Plan and Report, and find it is ongoing through ADEQ’s lack of adhering to the Arkansas Waste Management
Field Handbook (AWMEFH) guidelines for karst.

The issue I see is an obfuscation of the term “karst” that doesn't employ the accepted geologic definition
specifying a terrain or region, nor does it recognize the complexities of karst environments and their attendant
risks.

Using singular terms like fractures, voids, sinkholes, dry creeks, losing streams, caves, epikarst, etc., without
acknowledging that all are individual characteristics and prime examples of the chemical make up of the karst
limestone, dolomite, etc., terrain out of which these features develop, is confusing and employed apparently
intentionally to distract the public, Governor Hutchinson, the regulatory agencies and the legislators. Without
this basic understanding of the definition of karst, good and informed scientific decisions about land and water
resources in karst terrains are impossible, and the results devastating. I will share some common examples of
reliable information from several sources that I have found defining karst:



A karst Iandscape has sinkholes, sinking streams, caves, and springs.... Geologists have adopted karst as the term for all such
terrain. The term "karst" describes the whole landscape, not a single smkhole or spring. A karst landscape most commonly
develops on limestone, but can develop on several other types of rocks, such as dolostone (magnesium carbonate or the mineral
dolomite), gypsum, and salt. Precipitation infiltrates into the soil and flows into the subsurface from higher elevations and generally
toward a stream at a lower elevation. Weak acids found naturally in rain and soil water slowly dissolve the tiny fractures in the
soluble bedrock, enlarging the joints and bedding planes.

-— WHAT IS KARST? AND WHY IS IT IMPORTANT? KARST WATERS INSTITUTE

dRAE 5 MR/ LA e RS AL % 2 %4 R AN LRI TN LI K Rh: Ndavedal 4
Karst is a special type of landscape that is formed by the dissolution of soluble rocks, including limestone and dolomite. Karst regions
contain aquifers that are capable of providing large supplies of water. More than 25 percent of the world’s population either lives on
or obtains its water from karst aquifers. In the United States... 40 percent of the groundwater used for drinking comes from karst
aquifers.

--- GROUND-WATER MONITORING IN KARST TERRANES: RECOMMENDED PROTOCOLS AND IMPLICIT ASSUMPTIONS by
James F. Quinlan, U.S. ENVIRONMENTAL PROTECTION AGENCY ENVIRONMENTAL MONITORING SYSTEMS LABORATORY LAS VEGAS,
NE VADA 89193 34 78
lipbrshvatens or2

The hydrology of karst terranes is stgmﬁcantly d ﬂ’erem ﬁ'om thaz of rerranes characterrzea' by granular and fractured rocks—flow
velocities in karst may be several orders of magnitude higher than in other ground-water settings; Darcy’s Law describing flow is
rarely applicable. For monitoring to be relevant and reliable in karst terranes, monitoring procedures must be radically different
Jfrom those in non-karst terranes.

Karst terrain has been explained by several representative reliable definitions above. I will take this opportunity
to point out some of the obfuscating and contradictory descriptions in the Harbor Environmental Drilling
Report and its Work Plan regarding karst and its inherent features. Note that except for the “potential
concerns’ raised by a citizen’s group... due to karst terrain” in the initial “Purpose” section, karst is not
mentioned at all in the entire “Physical Setting 2.2” section of the report. Instead, subcategories of karst
characteristics and features are employed to describe the physical geology, soils, and terrain. This provides the
illusion that karst is not present to most readers, just a possible but remote “concern raised by a citizen’s

group”.

Harbor Environmental Drilling Report and its Work Plan htips://www.adeq.state. ar.us/water/bbri/c-and-hipdfs/final-drilling-study-
work-plan-8-26-16.pdf and hitps:/fwww.adeq.state.ar.us/water/bbri/c-and-h/files/ch-farms-drilling-study-report-final-12.1.201 6 pdf

-- Purpose: Interpreted results from a 2015 electrical resistivity imaging (ERI) survey commissioned by the Big Creek Research
and Extension Team (BCRET), suggested vertical leakage from the waste storage ponds and possible fracturing within limestone
bedrock below the site. Potential concerns raised by a citizen’s group regarding the study included the rapid transport of
contaminants in groundwater through weathered limestone pathways and subsidence or collapse of the ponds due to karst terrain.
The group recommended a subsurface investigation prior to installation of synthetic liners within the ponds. This Drilling Study is
being conducted by the ADEQ to evaluate the lithology/geology below the site; and assess potential subsurface impacts from the
wasle storage ponds.

A person unfamiliar with the definition of karst terrain would not understand that the following descriptions
have omitted the elephant in the room, or that a truth seeking investigation into karst would necessarily have
incorporated an evaluation of groundwater flow direction and lithology with several bore holes. (Despite the
stated purpose above, note that Tai Hubbard, the study’s principal geologist, remarks in his report in the
appendix that this was not accomplished.)

2.2 Physical Setting



’

2.2.1 - Physiography -- Mt. Judea is located within the Ozark Physiographic Region of Arkansas (Caplan, 1957), near the boundary
of the Springfield Plateau (to the north) and the Boston Mountains (to the south). The Ozark Region, formed by uplift and erosion, is a
thoroughly dissected area characterized by steep valley walls and narrow floors. The Springfield Plateau contains mostly
Mississippian-aged limestone and chert formations and consists mostly of gently rolling hills or an undulating topography. The
Boston Mountains contains younger strata at the surface, primarily early Pennsylvanian-aged sandstones and shales with minor
limestones. The C&H Hog Farms facility slopes slightly to the east toward Big Creek, located roughly 2,500 feet east of the site. The
site elevation ranges from approximately 895 to 920 feet above mean sea level (amsl). A small man-made pond is located northeast of
the facility barns. Storm water runoff from the site exists primarily as sheet flow and is conveyed eastward, eventually entering an
intermittent drainageway that traverses an agricultural field and discharges into Big Creek. Big Creek flows generally northward and
receives runoff from Left Fork Creek prior to discharging into the Buffalo River at a point roughly 4.5 miles northeast of the hog farm
near the Carver community.

2.2.3 -- Geology -- The uppermost geologic formation below the site is the Mississippian-age Boone Formation (Haley, et al., 1993).
The Boone formation consists of gray, fine- to coarse-grained fossiliferous limestone interbedded with chert. Some sections may be
predominantly limestone or chert. The cherts are dark in color in the lower part of the sequence and light in the upper part. The
quantity of chert varies considerably both vertically and horizontally. The sequence includes an oolite (Short Creek) member near the
top of the Boone Formation in western exposures and the generally chert-free St. Joe Member at its base. The Boone Formation is
well known for dissolutional features, such as sinkholes, caves, and enlarged fissures. Thickness of the Boone Formation ranges from
approximately 300 to 350 feet in most of northern Arkansas (McFarland, 2004).

2.24 -- Hydrogeology -- Groundwater below the site is contained within the Ozark Plateaus aquifer system, which consists of three
distinct water bearing zones separated by two distinct confining units. The uppermost aquifer is the Springfield Plateau aquifer, which
is contained in the Boone Formation and the St. Joe Member of the Boone Formation (Renken, 1998.... The occurrence of
groundwater within limestone is typically related to secondary porosity (fractures or dissolution features) that developed after rock
formation. The anticipated groundwater flow direction in the vicinity of the site would generally be eastward, similar to surface
topography; however, the movement of groundwater within limestone is highly dependent upon the interconnection of fractures or
other secondary features. It should be noted that groundwater flow direction will not be evaluated as part of the Drilling Study.

The Buffalo National River Water Quality Report 1985 - 2011 Final.pdf on the karst geology of the region:

A general description of the geology (based primarily on summaries from Adamski and others, 1995; Mott and Luraas, 2004; and
Kresse and others, 2014) follows. The rocks of the Buffalo River watershed are entirely sedimentary. They were deposited in near-
shore and shallow marine basins during the Ordovician, Silurian, Devonian, Mississippian, and Pennsylvanian periods of the
Paleozoic Era. The sedimentary sequence is punctuated by numerous unconformities where deposition ceased for a time and
erosion occurred, 10 be followed by more deposition. The rocks have been subjected to erosional and tectonic forces

and have developed many sinkholes, surface irregularities, fractures, and faults. These fractures and faults were further modified by
erosion and dissolution processes of both surface water and groundwater.

The Ordovician through Mississippian rocks host a complex karst terrain where losing streams, sinkholes, springs, and caves
dominate much of the landscape. Most of these vocks are carbonates, either limestone or dolomite. They are particularly
susceptible to dissolution. These rocks are highly permeable to the movement of groundwater. Subsurface flow directions and rates
of groundwater flow are difficult to predict and may rapidly change based upon the hydrologic events. The river valley
downstream from Boxley is entirely within this section of the sedimentary sequence (Haley and others, 1993).

It should be pointed out that ADEQ is well aware of the guidelines for karst terrain set forth in the AWMFH
that state the necessity to investigate groundwater flow direction in karst terrains, (651.0703 and

651.0702) Why was flow direction specifically left out of the investigation, especially when this rare
opportunity of investigative drilling was already taking place, and the relative ease of evaluating flow and
drilling several holes was at hand?

The Harbor report employs phrases that discount the importance of characteristic karst features such as the
following: “Weathered and fractured, fossiliferous gray to buff limestone was encountered from 20 to 28.5 feet.
The driller reported potable drilling water loss in this zone. Competent, fossiliferous gray limestone (consistent
with the Boone Formation), with some minor fracturing and bedding planes was encountered at 28.5 feet bgs,
which generally extended to the TD of 120 feet bgs. Zones of increased fracturing were encountered around 70
feet and 90 feet bgs; however, no Karst features such as dissolution features were encountered.” (p. 7 Harbor
Report)

In spite of the previous statement, photographs in the record at the fractured depth (18.5-28.5) show



evidence of such a karst dissolution feature where calcite crystals have developed in the void zone and

can be seen at the level of drilling water loss:

ch-farms-d

Photo#: |12 |Date: |9/21/16 |Time: [ 1415 [ Photographer: [C.Yeatman
Description: |Core recovery from 18.5 to 28.5'

ey

Photo#: |11 |Date: |9/21/16 |Time: | 1415
Description: | Core recovery from 18.5 to 28.5’

| Photographer: |C. Yeatman

Photo #: |12 - |Date: |9/21/16 |Time: | 1415 | Photographer: |C.Yeatman



Ibate: [9/21/16 |Time: | 1427 | Photographer:
Core recovery from 18.5 to 28.5’

| C. Yeatmat

Note this on page 8: “ Due to frcre zones encountered in subsurface, the borehole took more grout
than calculated for its volume (see boring log in Appendix B). Borehole volume was estimated at 23.6 cubic
feet (176 gallons). Total estimated grout placed in the borehole was approximately 280 gallons.”

C&H Hog Farms Facllity Date Completed: 9/23/16 Latiude: 35.92279
Mt. Judea, Arkansas Hale Diatmeter; 8.01n. Longitude: -93.073269
Drilling Method: Raotosonic Driiler: Cascade Drilting
Prepared for: Sampling Method:  10-Ft. Core Barrel/Sleave Logged By: T. Huetter, P.G.
Arkansas Department of Environmental Quality | 1ot Boring Depth: 120,51t Company: Harbor Environmental
" )
® o 2
£ I E
g 8 e DESCRIPTION @ REMARKS
s 18| 8 5
o > G4 ]
0 ,/ SILTY CLAY w/ some chert and limestone B-15-1(0-0.511.) | Hand auger to 2.3 . (refusal) then commenced sonic
- fragments, yellowish red (5YR 4/6), fill. drilling.
4 CL -
/ B-1S-2 (5.0 1)
/ FAT CLAY, very few chert and limestone )
10~ cH / fragments, same color as above. B-1S-3 (100 1)
] % B-15-4 (13,5 1)
LIMESTONE, fine-grained, gray (5Y 5/1),
fossiliferous.
\Same FAT CLAY as above. B-15-5(18.5 ft.) | Duplicate soil sample collected (BD-1).
LIMESTONE, fine-grained, weathered and
i x4 fractured, gray (5Y 5/1) to buff, fosslliferous.
’ CLAY interval as above, B-18-6 (25.0 f1.) | Driller reported water loss at approx. 25 ft.
7 s LIMESTONE, competent w/ some fracturing
30— : and bedding planes, gray (5Y 5/1), fossiliferous.




Thomas Heutter, PG, Principal Senior Project Manager’s notes in the report indicate the difficulty cementing
above 25 ft bgs on Friday, 9/23/16 due to the presence of a “void”. This becomes an issue when the ADEQ
onsite independent senior geologist, Tai Hubbard, in his own report, in Table 1, states repeatedly, “No voids

noted during drilling”.

Before issuing a conclusion that this study confirms that the site is acceptable for a Reg 5 CAFO, permitting
over two million gallons of swine waste storage and land application, ADEQ must bring these experts together
to discuss karst features, epikarst, groundwater flow, rock quality determination and other components of this
difficult to assess hydrogeology that affects the transport of liquids through karst terrain. Will they find a
consensus of what they actually observed duriﬁg the investigation? It is concerning that they report differing

observations.

In the Report Appendix Tai Hubbard includes further evidence of the botched drilling study as documented:

-- Limitations of accomplishing the work plan: Limitations -- Based on that single boring location, certain limitations
are inherent when assessing the Site geology. Limitations identified for this project include the following:

1.) Evaluation of lithologic contacts and bed orientations are limited, both horizontally and vertically, due to the
inability to correlate observations collected at a single location to any other bore holes.

2.) The drilling method employed during this investigation consisted of a rotosonic drill rig without a high speed
rotation implement used for typical rock coring. This limitation resulted in poor rock core quality, preventing the
calculation of Rock Quality Determination (RQD) as proposed.

Based on the large percentage of mechanical breaks as a result of the drilling method, HGI did not perform Rock
Quality Determination (RQD) calculations as the mechanical breaks would mischaracterize the formation competency.
By definition RQD is intended to measure the degree of jointing and fractures in a rock formation. Mechanical breaks
that were caused by the drilling process, specifically the collection and extrusion method, did not allow for an accurate
representation of RQD.

The highly weathered limestone bedrock and unconsolidated clay intervals observed between 13.8 and 28.0 ft.bgs.
appeared to have the characteristics of epikarst. With the understanding that epikarst is the weathered zone found at the
interface of unconsolidated soils and bedrock, the Site setting would support this characterization.... The limestone
bedrock at the Site is a part of the Boone Formation, a Mississippian aged limestone®. Core analysis from 28.0 ft.bgs. to
the final termination depth of 120 f1.bgs. confirmed the characteristics of the Boone Formation, with evidence of sub-
members such as the Short Creek Oolite and St. Joe Limestone member>.... The primary karst feature during the
drilling of B-1 is the previously identified epikarst zone noted between 13.8 ft.bgs. and 28.0 ft.bgs. (pp.3-4)

Note the mention of the calcite crystals shown in the previous photographic log, indicative of dissolution
features in the chart below from the Rock Core drilling log:



16.0 17.0 3 1.0 13.8 - 17.7 iLimestone (Boone Formation) - Gray {5Y, 5/1), fosslliferous {brachiopods),
medium to fine grained matrix, some amstomosing chert veins, ciay filled vug

at 14.0", with secondary calcite crystals. Massive, slightly decomposed,
moderate disintegration (from 13.8 - 14.5 '), moderately fractured.
* NOTE: Rock core pulverized by drilling process (no water used). Clear contact

at 17.7 back to Clay Indicating potential terrace material {large rock fragment)
or epikarst. ** Drilier did not indicate any voids during drilling. '

17.0 18.5 4 1.5 17.7-19.0 |CL - Clay, Yellowish Red {5YR, 4/6), frace silt, plastic , non-sticky, firm, faint
blocky structure, with black planes of organic material {former root structures or

plant matter). * Note - Limestone fragment (0.3' diameter) at 8.6 ff. bgs.

18.5 26.5 5 8.0 19.0 -28.0 ILimestone {Boone Formation) - Gray (5Y, 5/1), Highly fractured, mederately
26.5 28.5 6 2.0 decomposed, moderately disintegrated, fossiliferous (brachiopods), intervals

' of mixed clay, Yellowish Red {5YR, 4/6), and angular rock fragments. Although
drilling process may have pulverized sensitive zones, clay infilling was evident

(Epi-Karst). ™Drilling observations did not indicate voids, only incompetent rock.

Epikarst is cited many times in the Harbor Report without explaining that it is fragmented karst that
varies widely and forms the main condnit for surface waters to flow laterally once they infiltrate below
the thin soil in karst landscapes. Due to this high variability, groundwater flow direction is an essential part of
a competent drilling investigation as explained in the following document, and yet remember that the Harbor
Work plan specifically stated that groundwater flow direction evaluation would not be included.

The following explanations by expert geologists demonstrate the necessity of evaluating groundwater flow and
lithology and exemplify the inadequacy of the Harbor Report’s accuracy and its use as a legitimate investigation
into the subsurface karst geology of C&H CAFO.

~== Aquifers of Arkansas—Protection, Management, and Hydrologic and Geochemical Characteristics of Groundwater
Resources in Arkansas By Timothy M. Kresse, Phillip D. Hays, Katherine R. Merriman, Jonathan A. Gillip, D. Todd Fugitt, Jane L.
Spellman, Anna M. Nottmeier, Drew A. Westerman, Joshua M. Blackstock, and James L. Battreal2Groundwater Discharge to
Surface-Water Bodies

Freiwald (1987) conducted extensive groundwater discharge gain and loss measurements on eight streams and their tributaries
representative of streams across the Ozark Plateaus in northern Arkansas. Study results illustrated the importance of groundwater
contribution to streams in maintaining flow and affecting water quality. The study was designed to identify the relative importance of
gaining and losing sections of typical Ozark streams and to characterize the degree of surface-water/groundwater interaction in

this karst area. Three streams were shown 1o be gaining— receiving groundwater—throughout their reaches; the remaining five
streams were shown fo be gaining streams through the majority of their reaches. Groundwater contributed measurable and
substantial stream flow in 51 of 61 measured reaches. Losing sections—where water moves from a stream into groundwater—tended
to be relatively short in length. Results indicated that lithology and the presence of faults were strong controls on the degree of
interchange between the groundwater and surface-water environments. Stream reaches that received larger inputs of groundwater
tended to lie in or near Mississippian-age, carbonate-rock outcrop areas; stream reaches where water moved into the groundwater
environment were typically associated with fault zones. Groundwater also had a substantial influence on stream-water quality causing
a notable increase in specific conductance and affecting moderation of stream temperature. (pp.52,53)



-— Role of the Epikarstic Zone, Down but not straight down: significance of lateral flow in the vadose zone of karst terrains,
Thomas J. Aley » Shiloh L. Kirkland Accepted: 6 June 2012/ Published online: 17 June 2012 Springer-Verlag 2012

2 e

The epikarstic zone is the interface zone between soil and regolith and rock in soluble rock landscapes (Jones et al. 2004).
Thicknesses are commonly on the order of 10 m but are highly variable (Ford and Williams 1989). An introduction to a
symposium on the epikarst (Jones et al. 2004) described the epikarst as including *“...solid carbonate rock, wholesale
openings in the rock, and unconsolidated sediments, including soil, regolith, silt, clay, trapped rock rubble, and trapped
vegetative debris, thereby making it highly physically heterogeneous.’’ White (2004) includes some sketches showing
highly variable epikarstic conditions resulting from features such as shaley limestone, massive limestone, barrier layers,
and dipping beds. In addition, experience has shown that the nature and extent of epikarstic development can vary
dramatically over short distances. The epikarstic zone is where much of the lateral water movement is observed in karst
areas. Both vertical and horizontal permeabilities are routinely greater in the epikarstic zone than in the underlying
rock mass that has been less affected by dissolution. This commonly results in ponding of water and lateral movement
along preferential flow routes to localized features and zones where the water can flow to lower elevations. This in turn
helps explain why the distances traversed by lateral water movement sometimes increase between low and high flow
conditions. It also explains why the direction of flow may change between low and high flow conditions.

When I look further back in time at this resultant “harder look” Environmental Assessment ordered by
Judge Marshall, contracted by Cardno, submitted by the USDA (SBA and FSA), and accepted by ADEQ, I
observe more evidence of an apparent intentional dismissal of the significance of karst terrain.

The introduction of the term “karst” doesn’t occur in the assessment document until 3.10, p. 34, and then only
after many references to individual characteristic features and components of karst. For instance, such
descriptors as the Ozark Aquifer, Ozark and Springfield Plateaus, Boone Formation, etc., are all made without
remarking or associating the inclusive and comprehensive karst terrain of which each forms its part. Please note
the following excerpts that distract from the severe limitations of placing CAFOs inherent in karst terrain.

If the Harbor Report itself and the karst explanations given above do not satisfy, perhaps this report from the
USDA will shed more light on how the complexities and issues of karst terrain have been essentially dismissed
from consideration:

-- Final Environmental Assessment C&H Hog Farms Newton County, Arkansas, prepared by: United States Department of
Agriculture Farm Service Agency Small Business Administration, Finding of No Significant Impact C&H Hog Farms Newton County, Arkansas
December 2015

-- Groundwater
Regional Groundwater Supply and Sources -- C&H Hog Farms is located in the Ozark Plateau aquifer system, which
consists of three regional aquifers: from shallowest to deepest, the regional aquifers are the Springfield Plateau, the Ozark,
and the St. Francois.... Specifically, the farm is located on the regional Springfield Plateau aguifer system. The Springfield

Plateau aquifer crops out along the southern and western perimeter of the Springfield Plateau as a narrow belt 5-to 10~
miles wide in north~central Arkansas, but is exposed in a more than 50~ mile wide band in northwestern Arkansas..... The
Springfield Plateau aquifer generally ranges from 200- to 400 feet thick throughout northern Arkansas and is composed

entirely of limestones and cherty limestones of the Mississippian-age Boone Formation and its basal member, the St. Joe
Limestone (Adamski et al. 1995). The surface of the unconfined Springfield Plateau aquifer generally reflects overlying
topography (Imes and Emmett 1994; Adamski et al. 1995). The unconfined Springfield Plateau aquifer is recharged nearly
everywhere by precipitation. Groundwater flows mostly laterally and then discharges into springs and seeps along streams
(Adamski et al. 1995). The primary Springfield Plateau Aquifer of the region, which consists locally of Boone Formation
limestone, is characterized by moderate to high secondary porosity. Karst features and springs are more abundant in the

nonchert-bearing limestones, such as the St. Joe Limestone of the Boone Formation..... Groundwater flow rates are difficult
to model and quantify in karst systems due to complex dissolution features and preferential flow. As reported by Soto
(2014), groundwater dye trace studies have been conducted in eight watershed areas around the area of the Buffalo National
River to determine the sources of water that feed the river. Groundwater flow in karst systems can cross the surface
watershed boundaries, and may not correspond with surficial drainage basin divides (Soto 2014). Such conditions are not
observed in the southern part of the Buffalo River watershed where the farm is located... Results of the Buffalo National



River dye trace studies indicate that not all caves and /or springs in the Buffalo area appear to share watersheds (Soto 2014).

In 1999, field observations and dye-tracer studies conducted in the Buffalo National River indicated that water discharged
Jfrom some springs in the Buffalo River watershed originated in the Bull Shoals Lake watershed and traveled at velocities
exceeding 640 meters per day (Murray and Hudson 2002). The Bull Shoals Lake Watershed is located northeast of the C&H
Hog Farms..... Because much of the Bull Shoals watershed is covered by agricultural land, consisting mostly of livestock
operations, it is possible that nutrient contaminants from these agricultural activities reach the Buffalo River by
interbasin transfer of groundwater (Murray and Hudson 2002).

It is interesting to note that the USDA EA authors preferred to propose that inter-basin transfer of agricultural
contaminants might travel to the Buffalo from Bull Shoals lake reservoir area on the border of the
Missouri/Arkansas state line rather than the nutrient contamination from a single large CAFO facility and its
application fields that are spread with the equivalent of the raw sewage from a city with a human population of
25,000-35,000, located in the Buffalo River watershed itself. Instead, an in-depth karst description is stated, but
downplayed and its significance minimized for the site of the C&H CAFO. Big Creek is a notable losing or
sinking stream, as are several named “dry” creeks in its vicinity that are detailed in expert geologist Tom Aley’s
comments below, yet read the lengths to which this EA report goes to deny the impact of this karst feature:

-- Site Groundwater Quality and Use (p.35) -- The soluble nature of limestones gives rise to karst terrain in the southern Ozarks
region. Highly soluble conditions in certain areas of the Buffalo River watershed, distant from the site, including the western and

north-central parts of the watershed, have produced pervasive occurrence of karst features, including caves, sinkholes, springs, and -
sinking streams (Hudson et al. 2001, Soto 2014). However, the C&H Hog Farms site and vicinity do not exhibit strongly developed

karst landforms.... Although a hydraulic connection of surface water and groundwater typifies large- scale features of the Boone
Formation (Kresse et al. 2014) in areas of significant karst landform development or at streams that have incised alluvium or
overburden, the western floodplain and basal hillslopes above the floodplain in the vicinity of the C&H Hog Farms do not appear to
match this characterization. Big Creek’s elevation and comparison to intermittent streams on the topographic map suggest that it
lies below the regional water table elevation and is therefore not a sinking stream. Sinking streams have a channel that flows across

a karst feature that is sufficiemtly large to drain the entire base-flow volume, if the underlying karst aquifer water level is below the
stream elevation. That is, if a losing stream condition applies, so that a losing stream condition and a feature large enough are
present, the stream disappears into the underlying formation. A losing stream condition is one where the surface water is recharging
the underlying aquifer. A gaining stream is one that is gaining water from discharge of the aquifer. Due to the proximity of higher
terrain to the east and west, it would be expected that localized recharge of the Boone Formation would result in discharge/gaining
stream conditions in the base of a valley, except in very dry conditions... and the USGS topographic quadrangle map supports this
conclusion by showing Big Creek as a perennial stream. More detailed hydrogeological and hydraulic evaluation would be needed
to establish a history of losing/gaining stream conditions on a seasonal basis.

3.28 Geology (p. 52)

The farm is located in the northeastern part of the Boston Mountains and the southern part of the Springfield Plateau in the Ozark
Plateaus. The Ozark Plateaus are an ancient, variably karstified region that has more than 8,000 reported caves and tens of
thousands of springs, and a wide and diverse suite of accompanying karst landforms (Imes and Emmet 1994). Karst is discussed in
more detail in Section 3.2 under Groundwater. Surface geology in and near the farm ranges from alluvium (clay, silt, sand, and
gravel) along streams and rivers to a thick sequence of limestone bedrock. Surficial deposits underlying the farm consist of an

approximate 4-foot thick veneer of soil and alluvium (BCRET 2014a). Bedrock underlying the soil and alluvium consists of the 300~ to

350+feet thick Mississippian-age Boone Formation and the basal St. Joe Limestone, which ranges in thickness from a feather edge to
over 110 feet in thickness (McFarland 1998; Braden and Ausbrooks 2003). The Boone Formation, a major karst formation in the
region, consists of gray, fine- to coarse-grained fossiliferous limestone interbedded with chert. Some sections may be predominantly
limestone or chert. The quantity of chert varies considerably both vertically and horizontally. The Boone Formation is well known
Jor dissolutional features such as sinkholes, caves, and enlarged fissures (McFarland 1998; Braden and Ausbrooks 2003). The St.
Joe Limestone is a fine-grained crinoidal limestone that may contain some smooth bedded chert in limited places (McFarland 1998;
Braden and Ausbrooks 2003). Structurally, bedrock in the area where the barns and ponds are located is nearly flat lying. Dips are
typically less than 3-degrees except for locations where faulting has occurred. Uplift is observed to increase near the Buffalo River
National River where river bluffs and vertical cave entrances are consistent with uplift from tens to hundreds of meters compared with
the same formations in nearby counties (Tennyson et al. 2008).

In the following excerpt from Karst hydrogeologist, Tom Aley, in his comments on the draft EA, a telling
difference is presented:



~—- A TECHNICAL ASSESSMENT OF THE ADEQUACY AND ACCURACY OF THE DRAFT ENVIRONMENTAL ASSESSMENT FOR
C&H HOG FARMS, NEWTON COUNTY, ARKANSAS, TESTIMONY FOR PRESENTATION AT A PUBLIC HEARING AUGUST 27, 2015 AT
JASPER, ARKANSAS. Tom Aley, Arkansas Professional Geologist #1646, President and Senior Hydrogeologist, Ozark Underground Laboratory,
Inc., August 18, 2015

N

The EA conducted for the FSA and SBA shows a gross lack of understanding of the intimate and integral interactions of surface water and
groundwater in karst areas of the Ozarks. This demonstrates a lack of kydrogeological expertise relevant to conditions found in karst areas of
northern Arkansas. :

The EA fails to recognize that this entire hog farm operation and the associated manure disposal fields (with the exception of
portions of Field 17) are located on top of a well developed karst aquifer within the Boone Formation and possibly other deeper
geologic units. Were it not for the karst development in the region, there would be much more water on the surface of the land within
the Big Creek topographic basin than is the case.

In karst areas the adjective “Dry” is commonly applied to streams and valleys where the proportion of surface water lost to the
groundwater system is exceptionally great. The vicinity of the C& H Hog Farm is characterized by an exceptionally large
proportion of the surface water being lost to the groundwater system as illustrated by the following:

*  Dry Creek, a stream with a topographic basin of 7.23 square miles, is located along the southern margin of the hog farm
operations. Three of the manure disposal fields (Fields 15, 16, and 17) are topographically tributary to Dry Creek.
*  Dry Branch, a stream tributary to the Left Fork of Big Creek at a point 11,600 feet west of Field 5.
*  Dry Branch, a northward flowing stream tributary to Big Creek. The small community of Mt. Judea is on the ridge between
Dry Branch (to the east) and Big Creek (1o the west) and roughly parallels Big Creek. Dry Branch is within 2200 feet of
Field 1 and is 3,500 to 6,100 feet from Fields 5, 6, 7, 9, and 10.
The hog farm operation is bordered on the west, south, and east by streams named Dry Creek and Dry Branches. The hog farm
operation is on the Mt. Judea 7.5 minute topographic quadrangle map. There are few if any other 7.5 minute quadrangle maps in
the karst areas of north Arkansas that have three separate streams with the adjective “Dry” in the name. The hog farm is clearly
in the middle of a well developed karst area.

Despite the eventual detailing of karst terrain and its many variable features wherein the CAFO and its fields are
located, this EA arbitrarily goes on to recommend that no action be taken beyond adhering to conditions already
in the faulty permit. A “harder look™ worthy of government expenditures of taxpayer dollars would certainly
have incorporated the AWMEFH karst guidelines as conditions of a CAFO permit to protect the karst terrain of
the Buffalo National River, its watershed, and underlying aquifers. This necessarily would have required the
recommended action of seeking an alternate location for the C&H CAFO facility and its spreading fields since
the entire operation is sited in the middle of the unstable, unpredictable, highly porous, faulted and fractured
Boone formation of the Ozark Plateau karst terrain, which copious research and investigations have ascertained
over and over again. Groundwater and surface water intermingle and are connected both laterally and vertically.
Filtration is negligible. Flow directions are unpredictable without extensive and exhaustive subsurface studies.
The site is documented as unsuitable for a Reg 5 permitted facility. Read what the Arkansas Pollution Control
and Ecology Commission says about the BR watershed when it approved Reg 5.9.

The Arkansas Pollution Control and Ecology Commission (APC&EC) established a ban or moratorium on
adding swine CAFOs to the Buffalo River watershed in 2014, recognizing the extreme limitations of karst

terrains for the siting of CAFOs stating:

The Buffalo River's watershed is located in a karst region. Karst geology is comprised of an abundance of limestone. Limestone is
typically porous rock that can form pathways resulting in rapid discharges into nearby ground and surface water resources....
Swine CAFOs and swine confined animal operations have a propensity to produce large amounts of manure and wastewater
annually. The manure and wastewater from a swine CAFO and swine confined animal operations are typically land applied.
Because General Permit ARG590000 does not distinguish between karst regions and other regions of the State, and because
Commission Regulation No.5 and General Permit ARG590000 do not expressly limit swine CAFOs and swine confined animal
operations from being established in the Buffalo River's watershed, the Commission finds that a proliferation of medium and large
swine CAFOs and swine confined animal operations in the Buffalo River's watershed will pose an unnecessary risk to the public
health, safety and welfare which requires a change in existing rules....

hup://buffaloriveralliance .org/Resources/Documents/ADEQ%20Moratorium.pdf

Since the APC&E commission understands the mistaken siting of C&H, the opportunity for ADEQ now exists
to rectify that mistake by denying the permit. It must act responsibly, admit the mistake of having once



erroneously and possibly through sheer ignorance of karst terrain, permitted a CAFO unsuitable for location in
the pristine watershed of Arkansas’ only National River. With the advent of this new Reg. 5 permit application
ADEQ has the regulatory authority, opportunity, and power to do what should have been done in 2012. ADEQ
can now adhere to karst terrain AWMFH guidelines. They were written and published for ADEQ to implement
in just such scenarios. They give substantial grounds for denying the permit, and fulfilling Arkansas’ duty and
privilege to protect and preserve the Beautiful Buffalo River for all of us today and for the future generations of
Americans.

Besides the arguments for denying the C&H permit on the basis of its inappropriate location, I will add that the
economic value of ecotourism in the rural environment of the Buffalo National River watershed is the other
elephant in the room that ADEQ ignores as a legitimate consideration. Almost a thousand people in this remote
region make a living through tourism related employment. In 2016, over 1.7 million people visited Buffalo
National River. Economic figures are not in for 2016, but they are for 2015. Economic figures for 2015 show
that this translated to $62.2 million for BNR. These expenditures supported a total of 969 jobs, $24.5 Million in
labor income, $40.2 Million in value added, and $72 Million in economic output in local gateway economies
surrounding Buffalo National River. This is based on visitation of 1,463,304 visitors in 2015.

The World Economic Forum’s 2015 Global Risk Report ranked water as the top societal risk facing the world in
terms of potential economic impact. We are certainly seeing this on the local scale in the risk to the environment
of the BR watershed. Water as a valuable economic resource is unequivocal for the state of Arkansas. The
economic value of the water quality of the Buffalo National River for both public health and the tourism
industry of state and local economies demands that ADEQ answer these environmental questions and deny the
permit. Who will provide bottied water for Mt. Judea residents to drink when their wells test too high from
pollutants? Why is ADEQ stretching its interpretations of its own regulations to permit a single operation, sited
inappropriately, that employs under ten people in a risky business, when the income of almost a thousand
residents in the area that is growing steadily through tourism related businesses relies wholly on the pristine
water quality and beauty of the watershed?

Recently an article in the Newton County Times featured news that the state highway department had awarded a
contract of almost $90,000 to improve a short .6-mile segment of extremely rural road in the Mt. Judea area,
specifically #466 (see below) lying between the C&H CAFO and its increasing number of spreading fields. In
addition to the stated inability of the $75,000 botched Harbor drilling investigation to accomplish its goals, and
the cumulative $700,000 costs of BCRET’s limited monitoring of just three unrepresentative spreading fields
with no evaluation or interpretation of resuits for ADEQ to use in making its permit decision, how can ADEQ
not support a reasonable rationale and acknowledge applicable scientific evidence for denying this boondoggle
permit? Taxpayers are footing the bill for a road improvement to haul a private business’s swine waste for
disposal on unsuitable application field destinations. Will ADEQ’s approval of the permit cause more increases
in unnecessary taxpayer subsidies? Who chooses such road “improvements”? Does this take advantage of the
limited allocations of state road improvement funds? Does Governor Hutchinson condone this expenditure for a
road that benefits nobody but the C&H CAFO?

See the photographs below for the location of this “improvement” and its connection to C&H and its swine
waste application fields:

In the first photo, C&H is on the bottom right. The second photo shows the route to added EC fields. The third
shows a Google map of locations of the increased number of fields in the BR watershed. After just three years
most of these fields will likely be at above optimum phosphorus levels, just as the original application fields are
right now. With a Reg 5 permanent permit how will ADEQ even know when this actually occurs since
reporting soil test results is only required every 5 years? Where will C&H find additional fields as fields
become oversaturated with phosphorus? Will state government approve additional remote “improvements” to
rural roads then to ease the continuing spread of C&H waste across more fields in the watershed? When will
enough be enough to end the mitigations that obviously only serve to amplify the original permitting mistake?
Isn’t it time to deny the permit instead of making it permanent?
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agencies? Other local businesses are not benefiting from government funds in this way.

In light of scientific data that now show the operation is destined to fail, isn’t it timely to deny the permit? High
phosphorus levels don’t dissipate easily or quickly. The Arkansas Phosphorus Index misrepresents the Soil Test
Phosphorus levels, and results in over application on sensitive fields. Erosion from oversaturated thin soiled
fields carries these phosphorus laden sediments and peak levels of nitrates during rain events into Big Creek and
subsurface fractures. Low dissolved oxygen is killing off the prized Smallmouth Bass of Big Creek (See
previous concerned comments from Arkansas Game and Fish Commission.) Undeniably, karst terrain carries
surface waters from application fields approved despite inaccurate agronomic uptake calculations to
undetermined local drinking water wells, aquifers, streams and springs through fractures, voids and epikarst.

Does ADEQ acknowledge that the C&H facilities and application fields are located atop karst terrain? Why was
a detailed geologic investigation as specified in the AWMFH Section 651.0704(b) not required?

Why is ADEQ attached to continuing to permit this facility instead of protecting the environmental quality of
the watershed for the many hard working residents and the millions of visitors who depend on its preservation
and protection instead? Will ADEQ take this last and fitting opportunity to deny the C&H Reg 5 permanent
permit based upon the available science from so many exhaustive studies, textbooks, handbooks, manuals,
investigations, and its own acknowledgement and understanding of the unsuitability of the Buffalo River
watershed karst terrain for a CAFO location as described in Reg 5.97

ADEQ must recognize, acknowledge, and act upon the presence of karst and the harm that previous
obfuscation, intentional or not, has caused through the original permitting of the C&H facility and its
application fields, on Big Creek, and the Buffalo National River. In order to avoid adhering to the stringent
measures for liquid waste disposal management in karst as described in the AWMFH, ADEQ has misled the
public, the CAFO owners, JBS, Governor Hutchinson and our Arkansas state legislators. Honesty and integrity
must guide ADEQ’s present actions and require it to deny this Reg 5 permit based upon its unfortunate site in
the highly variable karst terrain of the Buffalo National River watershed.



I also adopt the comments of the Buffalo River Watershed Alliance, including previous Environmental
Assessment and major modification comments concerning endangered species, and those of Dane Schumacher,

including supplements.
Sincerely,

Marti Olesen
PO 104
Ponca, AR 72670

CC.
Senator Boozman
phillip_moore @boozman.senate.gov
alison.williams@governor.arkansas.gov
Missy.lrvin@senate.ar.gov
Jack Fortner@arkansashouse.org
david.branscum@hotmail.com

burrel.monica@epa.gov
kaspar.paul@epa.qov
commissioners@adeq.state.ar.us
jeff.crow@agfc.state.ar.us

Kane . Webb@arkansas.gov




From: Martl Qlesen

To: Water Draft Peymit. Comm

Cc: phillip_moore@boozman,senate.gov; alison.wili vernor.arkan: ; missy.irvin@senate ar.qov;
Jack.Fortner@arkansashouse.org; Q@..&.h@nm@ﬁo.tm&.mzm, hmﬂadi@mm
busrelmonica@epa.gov; kaspar.paul@epa.gov; Commissioners; jeff.crow@agfc.state.ar.us;
Kane.Webb@arkansas.qov; robert.moerv@qgovernor.arkansas.aov; Keogh, Becky; @amal

Subject: [BULK] Comments on C & H Hog Farms, Inc. Regulation 5 Draft Permit - Number 5264-W

Date: Friday, March 17, 2017 8:50:3% AM

Attachments: Qlesen Req 5 comments 3-17-17.0df

Please see my comments attached. I would appreciate a response that they have been received.
Thank you,

Marti Olesen



